
1 

 

 

 

 

SECURITIES ARBITRATION ALERT 2021-01 (1/14/21) 

George H. Friedman, Editor-in-Chief 

 

FEATURE ARTICLE: 
• A Funny Thing Happened on the Way to a Quiet Year in ADR: How a Pandemic Accelerated Profound, 

Lasting Changes  

 

SQUIBS: 
• Whatever Happened to Monster Energy on Remand to JAMS?  

• District Court Delivers Christmas Eve Lump of Coal to Instacart Workers: “Shoppers” Not Exempt 

from FAA 

• NJ Supreme Court: PDAAs in Attorney Retainer Agreements are Enforceable for Malpractice Claims, 

Assuming Certain Disclosures are Made 

 

SHORT BRIEFS: 

• FINRA DRS Postpones In-Person Hearings through Beginning of April 

• SEC Publishes Chair Honoraria Increase Approval Order 

• SEC Publishes Notice on Proposed Expungement Rule Changes. Comments Due January 19 

• Another Rarity from the SEC: A Dissenting Commissioner 

• Roisman Named Acting SEC Chair 

• Final DOL Fiduciary Rule Published. Goes Into Effect February 16 

• Attorney’s Investigative Use of App Containing Online PDAA Did Not Bind Client, SDNY Holds 

• Unanimous Massachusetts High Court: Lack of Notice Renders Uber’s Passenger PDAA Unenforceable 

• CFP Board Revamps Tool for Finding Financial Planners 

• Chartered Institute of Arbitrators NY-Area Law School Writing Competition Now Open 

 

QUICK TAKES: 
• Pennsylvania National Mutual Casualty Ins. Co. v. New England Reinsurance Corp., No. 20-1872, 2020 

WL 7663878 (3d Cir. Dec. 24, 2020) 

• Taylor Morrison of Texas, Inc. v. Kohlmeyer, No. 01-19-00519-CV (Tex. Ct. App. Dec. 8, 2020) 

• Gardner v. Redwood Investment Group Inc., FINRA ID No. 19-01989 (San Francisco, CA Nov. 24, 2020) 

 

ARTICLES OF INTEREST: 
• Raz, Asaf, Mandatory Arbitration and the Boundaries of Corporate Law, University of Pennsylvania Law 

School (Dec. 23, 2020) 

• Investors Double Down on Stocks, Pushing Margin Debt to Record, Wall Street Journal (Dec. 27, 2020) 

• Major League Baseball’s Salary Arbitration: A Homerun ADR System, Wasel & Wasel Ltd Blog (Jan. 3, 

2021) 

• SJC: Uber’s Online Contract Failed to Make Clear to Consumers What Rights They Were Surrendering, 

Boston Globe (Jan. 4, 2021) 

• Reflecting on Nine Months of Virtual ADR, JAMS ADR Blog (Jan. 4, 2021) 

• CPR Files Amicus Brief Asking U.S. Supreme Court to Tackle Foreign Discovery for Arbitration, CPR 

Blog (Jan. 6, 2020) 

 

DID YOU KNOW? 

• Some Firms Are Moving to Voice ID 

→ → → Click on “Download the Alert” for the full issue 

 

 
 



2 

 

 

 

WE ARE WE ARE BACK: SO MUCH HAPPENING, IMCLUDING A NEW 

FEATURE ARTICLE! We are back after a two-week year-end break, and the news, 

court decisions, articles, and Awards have been piling up in our absence. So, this issue is 

a bit heftier than usual. We kick off 2021 with a new feature article, A Funny Thing 

Happened on the Way to a Quiet Year in ADR: How a Pandemic Accelerated Profound, 

Lasting Changes, by the Alert’s publisher and Editor-in-Chief, George Friedman. In it, 

he reviews the changes wrought by the pandemic, such as cancellation of in-person 

arbitrations and the embrace of virtual hearings and online dispute resolution, and 

asserts that many of the changes will and should continue after the pandemic abates. And 

we have our usual collection of Squibs, Short Briefs, Quick Takes, and Articles of 

Interest. In other words, a jam-packed new issue of the Alert!  

 

FEATURE ARTICLE 

A FUNNY THING HAPPENED ON THE WAY TO A QUIET YEAR IN ADR: 

HOW A PANDEMIC ACCELERATED PROFOUND, LASTING CHANGES, by 

George H. Friedman. As we headed into 2020, we thought the most eventful 

development for the financial services alternative dispute resolution (“ADR”) world 

might be a FINRA rule change, or a SCOTUS decision, or a new trend in FINRA 

arbitration case filings, or the Securities Arbitration Alert’s change in ownership. While 

the last year indeed experienced those developments, the worldwide COVID-19 

pandemic came out of nowhere to dominate the scene. This year-end review covers how 

the pandemic changed the ADR world in 2020, and hazards a guess about lasting 

impacts. Read more…. 

(ed: George H. Friedman is Publisher and Editor-in-Chief of the online Securities 

Arbitration Alert and an ADR consultant. He retired in 2013 as FINRA’s Executive Vice 

President and Director of Arbitration, a position he held from 1998. He also serves as 

non-executive Chairman of the Board of Directors of Arbitration Resolution Services. In 

his extensive career, he previously held a variety of positions of responsibility at the 

American Arbitration Association, most recently as Senior Vice President.)  

return to top 

 

SQUIBS: IN-DEPTH ANALYSIS 

WHATEVER HAPPENED TO MONSTER ENERGY ON REMAND TO JAMS? A 

party is challenging JAMS’ neutrality as administrator because the provider filed an 

Amicus Brief at the Supreme Court supporting the position taken by its adversary in 

the same arbitration. When an Award is vacated, the case typically ends up back at the 

ADR administrator. If the Award was vacated due to arbitrator misconduct – for 

example, failure to make a required disclosure – the arbitration typically is reheard before 

a new arbitrator or panel. Usually, there’s not much controversy surrounding these 

events. Every rule, however, has its exception, as demonstrated by Monster Energy Co. v. 

City Beverages, LLC, 940 F.3d 1130 (9th Cir. Oct. 22, 2019), a case on which we 

reported in SAA 2019-41 (Oct. 30).  

 

Case Below 

https://www.secarbalert.com/blog/a-funny-thing-happened-on-the-way-to-a-quiet-year-in-adr-how-a-pandemic-accelerated-profound-lasting-changes/
https://www.secarbalert.com/blog/a-funny-thing-happened-on-the-way-to-a-quiet-year-in-adr-how-a-pandemic-accelerated-profound-lasting-changes/
https://www.secarbalert.com/blog/a-funny-thing-happened-on-the-way-to-a-quiet-year-in-adr-how-a-pandemic-accelerated-profound-lasting-changes/
https://www.secarbalert.com/blog?p=5009
http://www.gfriedmanadr.com/
http://www.arbresolutions.com/
https://cases.justia.com/federal/appellate-courts/ca9/17-55813/17-55813-2019-10-22.pdf?ts=1571763696
https://cases.justia.com/federal/appellate-courts/ca9/17-55813/17-55813-2019-10-22.pdf?ts=1571763696
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The basic facts as described in the Appellant’s Brief: “The Arbitrator in this matter failed 

to disclose ownership in a firm that has substantial and ongoing business with the 

prevailing party, Monster Energy. The undisclosed ownership in JAMS -- a for-profit 

company -- gave the Arbitrator a direct financial interest in up to half of the fees paid in 

at least 97 arbitrations directed to JAMS by Monster over the last five years and in future 

fees from the ongoing relationship.” A divided Monster Panel at the Ninth Circuit 

vacated the $3 million Award for “evident partiality” under the Federal Arbitration Act 

(“FAA”), because the Arbitrator failed to disclose an ownership interest in for-profit 

ADR provider JAMS (even though the arbitration involved a “repeat player”). Then, as 

reported in SAA 2020-25 (July 8), SCOTUS on May 28 denied Monster’s Petition  for 

Certiorari in case No. 19-1333. With the Award vacated, the case was back at JAMS for 

a new arbitration before a new panel.  

 

JAMS’ Neutrality Challenged 

So far, so good. However, City Beverages has now asked the District Court to disqualify 

JAMS as the administrator, contending in Monster Energy Co. v. City Beverages LLC, 

No. 5:17-cv-00295 (C.D. Calif.), that JAMS is not neutral. How so? City contends that 

JAMS essentially took sides when it filed an Amicus Brief in support of Monster’s 

position when the Cert. Petition was pending at SCOTUS. In its December 21 “Motion 

to Compel Arbitration in a Neutral Forum,” City asks the Court to exercise its authority 

under FAA section 5 to appoint a different administrator such as the AAA: “JAMS and 

its neutrals violated the ongoing impartiality requirement and disqualified themselves 

from serving as a neutral forum when they decided to support Monster Energy. Even if 

JAMS were to argue that it can be neutral in this matter, which it has not done, Olympic 

Eagle has the right to disqualify JAMS [under California’s Ethics Standards for Neutral 

Arbitrators in Contractual Arbitration standards (10(a)(2) and (c)] and its neutrals 

because they have created, at a minimum, reasonable doubt about their impartiality.... In 

the unique circumstances of this case, the only case where JAMS has filed adversarial 

briefs taking sides against one party following a JAMS arbitration, Olympic Eagle 

respectfully asks the Court compel arbitration in a different, neutral forum.”  

(ed: *Hard to say where this will land. We don’t see JAMS as having taken sides – it 

argued an issue, not on behalf of a party. Other ADR providers have filed Amicus Briefs 

over the years. **Nice to see our old friend, the California Ethics Standards, making a 

guest appearance. Recall that the Standards in Jevne v. Superior Court, 111 P.3d 954 

(Cal. 2005) and Credit Suisse First Boston Corp. v. Grunwald, 400 F.3d 1119 (9th Cir. 

2005), were held preempted by the 1934 Act as to SROs. They are very much applicable 

to JAMS, however. The cited sections establish a presumption of arbitrator 

disqualification after a party objects. ***An SAA h/t to Law 360 for reporting on these 

latest developments. ****Email us at Help@SecArbAlert.com for a copy of the Motion to 

Compel.) 

return to top 

 

DISTRICT COURT DELIVERS CHRISTMAS EVE LUMP OF COAL TO 

INSTACART WORKERS: “SHOPPERS” NOT EXEMPT FROM FAA. 

Following Seventh Circuit precedent, the District Court holds that Instacart 

https://static.reuters.com/resources/media/editorial/20190715/cityvmonster--citybrief.pdf
https://www.supremecourt.gov/DocketPDF/19/19-1333/144374/20200528141507723_Monster%20Energy%20Co.%20v.%20City%20Beverages%20Petition%205.28.2020.pdf
https://www.supremecourt.gov/search.aspx?filename=/docket/docketfiles/html/public/19-1333.html
https://www.supremecourt.gov/DocketPDF/19/19-1333/145640/20200615155923591_No.%2019-1333%20JAMS%20Amicus%20Brief.pdf
https://codes.findlaw.com/us/title-9-arbitration/9-usc-sect-5.html
https://www.leagle.com/decision/200571328calrptr3d6851654.xml
https://openjurist.org/400/f3d/1119/credit-suisse-first-boston-corporation-v-grunwald
mailto:Help@SecArbAlert.com
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“shoppers” are not exempt from FAA coverage. It is hornbook law that the Federal 

Arbitration Act (“FAA”) enforces predispute arbitration agreements (“PDAA”) 

involving a hint of interstate commerce. Section 1, however, has a carveout providing: 

“nothing herein contained shall apply to contracts of employment of seamen, railroad 

employees, or any other class of workers engaged in foreign or interstate commerce.” 

SCOTUS has addressed the section 1 carveout more than once. For example, the Court 

held in Circuit City Stores v. Adams, 532 U.S. 105 (2001), that the exemption covers only 

workers actually engaged in interstate commerce. More recently in Lamps Plus, Inc. v. 

Varela, 139 S. Ct. 1407 (2019), SCOTUS held that the carveout was not limited to 

employees, and in fact covered independent contractors.  

 

Circuit Courts are Split 

There is a clear Circuit Court split on whether the section 1 exemption embraces only 

workers actually moving goods or people in interstate commerce (Fifth, Seventh, and 

Eleventh Circuits) or is to be construed more broadly to cover those who are part of the 

“flow” or “stream” of interstate commerce (First and Ninth Circuits). See, for example, 

Waithaka v. Amazon.com, Inc., No. 19-1848 (1st Cir. Jul. 17, 2020), covered in SAA 

2020-27 (Jul. 22): “… the exemption encompasses the contracts of transportation workers 

who transport goods or people within the flow of interstate commerce, not simply those 

who physically cross state lines in the course of their work.” Compare to then-Judge 

Coney Barrett’s Opinion in Wallace v. Grubhub Holdings, Inc., 970 F.3d 798 (7th Cir. 

Aug. 4, 2020), covered in SAA 2020-31 (Aug. 19): “But to fall within the exemption, the 

workers must be connected not simply to the goods, but to the act of moving those goods 

across state or national borders.” 

 

Instacart “Shoppers”  

At issue in O'Shea v. Maplebear, Inc., DBA Instacart, No. 1:2019-cv-06994 (N.D. Ill. 

Dec. 21, 2020), was whether Instacart “shoppers” are transportation workers exempt 

from FAA coverage. What’s a shopper’s role? Explains the Court: “Instacart is a 

California-based technology company that connects customers and Shoppers via the 

Instacart website and its smartphone application to facilitate same-day, on-demand 

grocery shopping and delivery services in major metropolitan areas …. Customers 

place orders for groceries from local grocery stores through Instacart’s website or app. 

Customers’ ‘batches’ are then assigned to Shoppers in the vicinity of the se lected 

grocery store; a Shopper goes to the store, collects the customer’s desired items (and 

can communicate directly with the customer, through the app, about substitutions or 

with questions about their selections), and delivers the batch directly to the customer” 

(internal citations omitted). Individuals signing up online to be shoppers agree to a 

PDAA and a class action waiver.  

 

No FAA Exemption 

Following Wallace, District Judge John J. Tharp, Jr. holds that Instacart “shoppers” 

are not exempt from FAA coverage: “[T]he Seventh Circuit’s recent decision in 

Wallace dictates the outcome of this motion. In Wallace, the Court of Appeals 

squarely held that food delivery drivers for another web-based delivery service, 

https://codes.findlaw.com/us/title-9-arbitration/9-usc-sect-1.html
http://www.law.cornell.edu/supct/html/99-1379.ZO.html
https://www.supremecourt.gov/opinions/18pdf/17-988_n6io.pdf
https://www.supremecourt.gov/opinions/18pdf/17-988_n6io.pdf
http://media.ca1.uscourts.gov/pdf.opinions/19-1848P-01A.pdf
http://media.ca7.uscourts.gov/cgi-bin/rssExec.pl?Submit=Display&Path=Y2020/D08-04/C:19-1564:J:Barrett:aut:T:fnOp:N:2558401:S:0
https://cases.justia.com/federal/district-courts/illinois/ilndce/1:2019cv06994/369939/65/0.pdf?ts=1608632478
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Grubhub, do not fall within the class of transportation workers exempted from the 

FAA’s application in Section 1. That determination controls here; drivers who deliver 

food purchased over the internet from a grocery store differ in no material  way from 

drivers who pick up food purchased over the web from a restaurant, and the plaintiffs 

offer no basis to distinguish Wallace from this case…. Indeed, the interstate nature of 

Instacart transactions is largely accidental; it is a function of ‘how transactions over 

the internet work, generally,’ and not reflective of a purpose to move goods from State 

A to State B” (footnote omitted). 

(ed: As reported in SAA 2020-42 (Nov. 12), the Supreme Court is being asked to resolve 

the split. See Amazon.com, Inc. v. Rittmann, No. 20-622. The issue presented: “whether 

the Federal Arbitration Act’s exemption for classes of workers engaged in foreign or 

interstate commerce prevents the Act’s application to local transportation workers who, 

as a class, are not engaged to transport goods or passengers across state or national 

boundaries.”) 

return to top 

 

NJ SUPREME COURT: PDAAS IN ATTORNEY RETAINER AGREEMENTS 

ARE ENFORCEABLE FOR MALPRACTICE CLAIMS, ASSUMING CERTAIN 

DISCLOSURES ARE MADE. Affirming the Appellate Division, the New Jersey 

Supreme Court holds unanimously that predispute arbitration agreements (“PDAA”) 

in attorney retainer agreements are enforceable, assuming the attorney makes certain 

disclosures to the client. We covered the unpublished case below, Delaney v. Dickey and 

Sills Cummis & Gross, PC, No. A-1726-17T4 (N.J. Super., App. Div. 2019) (per 

curiam), in SAA 2019-34 (Sep. 4). The question before that Court was whether the 

PDAA in a retainer agreement was enforceable as to a former client’s malpractice claim. 

Ruled the Court: “Otherwise enforceable agreements between attorneys and clients are 

unenforceable if they violate ethical rules governing the attorney-client relationship. The 

arbitration clause here incorporated by reference thirty-three pages of [the JAMS] 

arbitration rules. Sills did not give plaintiff the rules when they presented him with the 

retainer agreement to sign, offered no explanation of the terms of either the retainer 

agreement or the extrinsic document, and watched plaintiff sign the retainer agreement 

knowing he had not read and therefore had not assented to the terms of the arbitration 

rules, some of which were material to the arbitration clause and the client's decision to 

retain Sills. Given those narrow circumstances, we conclude the arbitration clause 

violates the Rules of Professional Conduct (RPCs) and is unenforceable” (footnote 

omitted)…. We are not suggesting an attorney must explain the JAMS rules to a 

prospective client. But the thirty-three pages of JAMS rules should at least be presented 

to clients with the retainer agreement. The mere number of rules, as well as their 

complexity to a lay person, could cause the potential client to ask questions about the 

rules or seek advice elsewhere before signing a retainer agreement.” 

 

Affirmed on Appeal: Attorney-Client Relationship Requires PDAA Explanations 

On appeal, a unanimous New Jersey Supreme Court affirms in Delaney v. Dickey, No. A-

30-19 (NJ Dec. 21, 2020). After determining that the PDAA met the base requirements of 

a clear and unambiguous waiver of the right to court trial required in typical consumer or 

https://www.supremecourt.gov/search.aspx?filename=/docket/docketfiles/html/public/20-622.html
https://www.supremecourt.gov/DocketPDF/20/20-622/159677/20201104165236718_40216%20pdf%20Hong%20br.pdf
https://images.law.com/contrib/content/uploads/documents/399/30819/delaney.pdf
https://images.law.com/contrib/content/uploads/documents/399/30819/delaney.pdf
https://www.njcourts.gov/attorneys/assets/rules/rpc.pdf
https://njcourts.gov/attorneys/assets/opinions/supreme/a_30_19.pdf?c=JqC
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employment relationships as established by Atalese v. U.S. Legal Services Group, L.P., 

219 N.J. 430 (2014), the Court turns to the special relationship between attorneys and 

clients and finds that more is required: “We conclude, however, that an attorney’s 

fiduciary obligation mandates the disclosure of the essential pros and cons of the 

arbitration provision so that the client can make an informed decision whether arbitration 

is to the client’s advantage. See RPC 1.4(c). That obligation is in keeping with an 

attorney’s basic responsibility to explain provisions of a retainer agreement that may not 

be clear on their face.” As to potential Federal Arbitration Act (“FAA”) preemption, the 

Court says: [T]he disclosures required of an attorney in explaining an arbitration 

provision in a retainer agreement stand on an equal footing with the disclosures required 

in explaining other material provisions in the agreement. Such comparable treatment does 

not offend the Federal Arbitration Act ….” 

 

No Magic Language but Some Examples 

The Court reviews the facts here and find they do not pass muster. First, the Court 

articulates the key requirements of the explanations required of attorneys: “That 

explanation may include, for example, that in arbitration the client will not have a trial 

before a jury in a courtroom open to the public; the outcome of the arbitration will not be 

appealable and will remain confidential; the client may be responsible, in part, for the 

costs of the arbitration proceedings, including payments to the arbitrator; and the 

discovery available in arbitration may be more limited than in a judicial forum. That 

information can be conveyed in an oral dialogue or in writing, or by both, depending on 

how the attorney chooses best to communicate it” (footnote omitted).  

 

Law Firm’s Practices Didn’t Meet Standard 

Applying this standard, the Court finds the firm’s practices lacking. How so? “The Sills 

[law firm] attorney did not explain to [client] Delaney that, in the event of a future 

malpractice action against the firm, the retainer agreement’s provisions barring an 

arbitrator from awarding punitive damages to the plaintiff and allowing the arbitrator to 

award the costs and expenses of arbitration against the plaintiff were unenforceable 

because RPC 1.8(h)(1) forbids a lawyer from making ‘an agreement prospectively 

limiting the lawyer’s liability to a client for malpractice.’ The Sills attorney did not 

explain the advantages and disadvantages of arbitrating a malpractice action. He did not 

explain, for example, that in the judicial forum Delaney would have access to broad 

discovery, the right to a jury trial in an open courtroom, the right to speak freely on the 

subject matter without confidentiality restrictions, and the right to appeal an erroneous 

ruling. He did not explain that in a judicial forum Delaney would not have to pay a high 

filing fee or for the services of the judge” (footnote omitted). 

(ed: *The Court refers the issues to the Advisory Committee on Professional Ethics, 

which: “may make recommendations to this Court and propose further guidance on the 

scope of an attorney’s disclosure requirements.” **Because this is a newly-announced 

standard, the Court does not find that the firm violated the ethics of the Rules of 

Professional Conduct, and: “accept[s] their representations that they acted good faith.” 

***We don’t see SCOTUS having much interest in this case should it come to a Cert. 

https://caselaw.findlaw.com/nj-supreme-court/1678725.html
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Petition, since the decision boils down to a State Supreme Court interpreting an attorney 

ethics rule.)  

return to top 

 

SHORT BRIEFS: CONCISE NEWS YOU NEED TO KNOW 

FINRA DRS POSTPONES IN-PERSON HEARINGS THROUGH BEGINNING 

OF APRIL. FINRA’s Office of Dispute Resolution Services (“DRS”) has again 

administratively postponed all in-person arbitration and mediation hearings. The January 

5 announcement now includes hearings through April 2; the previous date was February 

28. As was the case before, DRS adds: “Please note that postponing a hearing will not 

affect other case deadlines. All case deadlines will continue to apply and must be timely 

met unless the parties jointly agree otherwise.” The updated announcement offers fee 

waivers for stipulated postponement of hearings set through June 30, 2021. Why the 

latest date pushback? Says DRS: “Currently, none of the 70 hearing locations 

demonstrate public health conditions that are consistent with CDC guidance for activities 

such as in-person hearings.”  

(ed: *As we’ve said before, with the ongoing spike in COVID-19 cases, we’re not 

surprised. In fact, despite vaccines being rolled out, things are still moving in the wrong 

direction. For a while Pittsburgh and Syracuse made the grade, but as of January 2021, 

there are no hearing locations listed. **We assume April 2 was chosen instead of March 

31 because it’s the end of a work week. ***We analyzed in SAA 2020-34 (Sep. 9) the 

forum’s COVID-19 safety protocol and process.) 

return to top 

 

SEC PUBLISHES CHAIR HONORARIA INCREASE APPROVAL ORDER. We 

reported in SAA 2020-48 (Dec. 24) that the SEC on December 17 approved Notice of 

Filing of a Proposed Rule Change to Amend the FINRA Codes of Arbitration Procedure 

to Increase Arbitrator Chairperson Honoraria and Certain Arbitration Fees (SR-

FINRA-2020-035). What were the specifics? As described in the Approval Order, the 

proposed rule change amends the customer and industry Codes to: “(1) increase the 

additional hearing day honorarium Chairs receive for each hearing on the merits from 

$125 to $250 and; (2) create a new $125 Chair honorarium for each prehearing 

conference in which the Chair participates. Under the proposed rule change, these 

increases would be funded primarily by certain increases to the member surcharge and 

process fees for claims of more than $250,000 or claims for non-monetary or unspecified 

damages. The proposed rule change would also increase filing fees and hearing session 

fees for customers, associated persons and members bringing claims of more than 

$500,000 or claims for nonmonetary or unspecified damage.” We said in #48: “Next is 

Approval Order publication in the Federal Register and a FINRA Regulatory Notice 

setting the effective date.” We can now report that the former occurred on December 23 

(Vol. 85, No. 247, P. 84053). 

(ed: *As we’ve said before, this is good news. $850 a day – $600 for two hearing sessions 

plus $250 – is decent compensation, and the “extra” for IPHCs is fair. **Next is 

publication of a FINRA Regulatory Notice setting the effective date. We’re guessing that 

effectiveness will be “hearings held” versus “cases filed” but one never knows.) 

https://www.finra.org/rules-guidance/key-topics/covid-19/arb-hearings
https://www.finra.org/rules-guidance/key-topics/covid-19/arb-hearings
https://www.finra.org/rules-guidance/key-topics/covid-19/hearings/impact-on-arbitration-mediation
https://www.finra.org/rules-guidance/key-topics/covid-19/hearings/impact-on-arbitration-mediation
https://www.finra.org/rules-guidance/key-topics/covid-19/hearings/impact-on-arbitration-mediation
https://www.finra.org/rules-guidance/key-topics/covid-19/hearings/impact-on-arbitration-mediation/hearing-locations-meet-cdc-guidance
https://www.sec.gov/rules/sro/finra/2020/34-90705.pdf
https://www.finra.org/sites/default/files/2020-10/SR-FINRA-2020-035.pdf
https://www.finra.org/sites/default/files/2020-10/SR-FINRA-2020-035.pdf
https://www.sec.gov/rules/sro/finra/2020/34-90705.pdf
https://www.finra.org/sites/default/files/2020-12/SR-FINRA-2020-035-Approval-Order.pdf
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SEC PUBLISHES NOTICE ON PROPOSED EXPUNGEMENT RULE 

CHANGES. COMMENTS DUE JANUARY 19. We reported in SAA 2020-48 (Dec. 

24) that the SEC had issued a Notice indicating potential disapproval of FINRA Dispute 

Resolution Services’ proposed rule SR-FINRA-2020-030, Proposed Amendments to the 

Codes of Arbitration Procedure Relating to Requests to Expunge Customer Dispute 

Information, Including Creating a Special Arbitrator Roster to Decide Certain 

Expungement Requests. Specifically, the Commission on December 18 issued Release 

No. 34-90734, Notice of Filing of Amendment No. 1 and Order Instituting Proceedings to 

Determine Whether to Approve or Disapprove the Proposed Rule Change, as modified by 

Amendment No. 1, to Amend the Codes of Arbitration Procedure Relating to Requests to 

Expunge Customer Dispute Information, Including Creating a Special Arbitrator Roster 

to Decide Certain Expungement Requests. The purpose? “To solicit comments on 

Amendment No. 1 from interested persons and to institute proceedings to determine 

whether to approve or disapprove the Proposed Rule Change, as modified by Amendment 

No. 1.” What’s the concern? While somewhat vague, the Notice said: “Institution of 

proceedings is appropriate at this time in view of the legal and policy issues raised by the 

Proposed Rule Change, as modified by Amendment No.1.” The Notice added, however, 

that institution of proceedings: “does not indicate that the Commission has reached any 

conclusions with respect to the Proposed Rule Change ….” We reported in #48 that 

comments would be due 21 days after publication in the Federal Register, with rebuttal 

comments due 35 days thereafter. We can now report that publication occurred on 

December 28 (Vol. 85, No. 248, P. 84396), and that comments are due by January 19. 

Assuming there are comments, rebuttal comments are due by February 1. 

(ed: *As we’ve said before, in our experience and that of other experienced practitioners 

we’ve consulted, potential disapproval is very rare to say the least. **Comments may be 

submitted online, referencing SR-FINRA-2020-030.) 

return to top 

 

ANOTHER RARITY FROM THE SEC: A DISSENTING COMMISSIONER. We 

reported in SAA 2020-48 (Dec. 24) and above in this Alert on the very unusual prospect 

of possible SEC disapproval proceedings. Another pretty unusual event took place just a 

few days before: a formal dissent from a Commissioner. Referring to the SEC’s recent 

approval of SR- FINRA-2020-011, Commissioner Hester M. Peirce on December 14 

released Statement of Dissent from the Commission’s Order Approving the Financial 

Industry Regulatory Authority’s Proposed Rule Change, as Modified by Amendment No. 

1, to Address Brokers with a Significant History of Misconduct. Among other things, the 

new Rule would: “allow a Hearing Officer to impose conditions or restrictions on the 

activities of a respondent member firm or respondent broker, and require a respondent 

broker’s member firm to adopt heightened supervisory procedures for such broker, when 

a disciplinary matter is appealed to the National Adjudicatory Council (‘NAC’) or called 

for NAC review.” While she is generally supportive of the Reg’s objectives, she balks at 

certain aspects in a lengthy dissent: “[W]e also need to ensure that we pursue these goals 

in a manner that is consistent with other key values such as due process and the right to 

https://www.finra.org/sites/default/files/2020-09/SR-FINRA-2020-030.pdf
https://www.sec.gov/rules/sro/finra/2020/34-90734.pdf
https://www.sec.gov/rules/sro/finra/2020/34-90734.pdf
https://www.sec.gov/rules/sro/finra/2020/34-90734.pdf
https://www.sec.gov/rules/sro/finra/2020/34-90734.pdf
https://www.sec.gov/rules/sro/finra/2020/34-90734.pdf
https://www.finra.org/sites/default/files/2020-12/SR-FINRA-2020-030-Notice_of_Filing_Amendment_No.1.pdf
https://www.sec.gov/cgi-bin/ruling-comments
https://www.sec.gov/rules/sro/finra/2020/34-90635.pdf
https://www.sec.gov/news/public-statement/peirce-dissent-finra-proposed-rule-brokers-misconduct
https://www.sec.gov/news/public-statement/peirce-dissent-finra-proposed-rule-brokers-misconduct
https://www.sec.gov/news/public-statement/peirce-dissent-finra-proposed-rule-brokers-misconduct
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earn a livelihood. Because I am not convinced that this rule filing gives appropriate 

weight to these values, I cannot support the Commission’s decision to approve it.” 

(ed: While this is not an arbitration-related rule change, the dissent is noteworthy 

nonetheless.)  

return to top 

 

ROISMAN NAMED ACTING SEC CHAIR. We reported in SAA 2020-43 (Nov. 19) 

that   SEC Chairman Jay Clayton would be leaving the Commission at the end of 2020 

(see the Agency’s November 16 Press Release). The Commission announced on 

December 28 that President Trump had appointed Elad L. Roisman (Republican) as 

acting Chair. Mr. Roisman has been a Commissioner since 2018 and is former Chief 

Counsel of the Senate Banking Committee. The remaining Commissioners on the roster 

are: Caroline Crenshaw (Democrat), Allison H. Lee (Democrat), and Hester M. Peirce 

(Republican).  

(ed: Wonder who will be nominated to replace Mr. Clayton? Media reports that surfaced 

on January 13 posit that it will be former CFTC Chair Gary Gensler.) 

return to top 

 

FINAL DOL FIDUCIARY RULE PUBLISHED. GOES INTO EFFECT 

FEBRUARY 16. We analyzed in SAA 2020-30 (Aug. 12) the thousands of comments 

received on the Department of Labor’s (“DOL”) proposed fiduciary standard rule for 

those offering retirement investment advice – Improving Investment Advice for Workers 

& Retirees – that was published in the Federal Register on July 7 (85 FR 40834; Vol. 85, 

No. 130, P. 40834). The exemption, which is harmonized with the SEC’s Regulation Best 

Interest, allows Investment Advice Fiduciaries to engage in certain prohibited 

transactions that would otherwise be disallowed under ERISA and the Internal Revenue 

Code (see our analysis in SAA 2020-25 (Jul. 8)). Recall that the over 6,000 comments 

received prompted the agency to hold virtual public hearings in early September. Most 

recently, we reported in SAA 2020-45 (Dec. 3) that the Department on November 24 

submitted the Final Rule to the Office of Management and Budget for final review. We 

can now report that the DOL on December 15 released the massive Final Rule, which 

will become effective 60 days after its December 18 Federal Register publication (85 FR 

92798Vol. 85, No. 244. P. 82798), or on February 16, 2021. 

(ed: *Recall that the DOL’s old Rule was invalidated by the Fifth Circuit in Chamber of 

Commerce of the United States v. Department of Labor, 885 F.3d 360 (5th Cir.), en banc 

review denied (2018). **The Final Rule’s long-term fate is unclear since it will become 

effective after Inauguration Day.) 

return to top 

 

ATTORNEY’S INVESTIGATIVE USE OF APP CONTAINING ONLINE PDAA 

DID NOT BIND CLIENT, SDNY HOLDS. Perry Street Software, Inc. v. Jedi 

Technologies, Inc., No. 20-CV-4539 (S.D.N.Y. Dec. 15, 2020), presents an interesting 

question. The named parties were embroiled in a patent infringement dispute involving a 

dating app that was clearly not covered by a predispute arbitration agreement (“PDAA”). 

In the course of his Rule 11 investigation, Jedi’s attorney signed up for and used Perry’s 

https://www.sec.gov/news/press-release/2020-284
https://www.sec.gov/news/press-release/2020-342
http://www.sec.gov/about/commissioner.shtml
https://www.cftc.gov/About/Commissioners/FormerCommissioners/ggensler.html
https://www.govinfo.gov/content/pkg/FR-2020-07-07/pdf/2020-14261.pdf
https://s3.amazonaws.com/public-inspection.federalregister.gov/2020-18716.pdf
https://www.dol.gov/sites/dolgov/files/EBSA/temporary-postings/final-exemption-improving-investment-advice-for-workers-and-retirees.pdf
https://cases.justia.com/federal/appellate-courts/ca5/17-10238/17-10238-2018-03-15.pdf?ts=1521156616
https://cases.justia.com/federal/appellate-courts/ca5/17-10238/17-10238-2018-03-15.pdf?ts=1521156616
https://www.wealthmanagement.com/sites/wealthmanagement.com/files/DOL-Motion-Denied-2.pdf
https://www.pbwt.com/content/uploads/2020/12/2020.12.15-Perry-St.-Software-v.-Jedi-Techs..pdf
https://www.pbwt.com/content/uploads/2020/12/2020.12.15-Perry-St.-Software-v.-Jedi-Techs..pdf
https://www.law.cornell.edu/rules/frcp/rule_11
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app; the signup process included agreeing to Terms of Service that contained a PDAA. 

Based on this fact, Perry moved to compel arbitration, asserting that Jedi’s counsel 

agreed to arbitration on behalf of his client. Rejecting an agency argument, Chief Judge 

Colleen McMahon declines to compel arbitration. Says the Court: “The fact that Mr. 

Haan signed up for SCRUFF is insufficient to conclude that his actions bound Jedi to 

Perry's TOS. For there to be an agreement to arbitrate, there must be evidence that Jedi 

(not Haan) knowingly agreed to Perry's TOS and the arbitration clause contained within 

it. Since Jedi never signed up for SCRUFF, there must be evidence that Jedi authorized 

Haan to assent to the clause on its behalf. In both Haan's declaration and deposition, he 

stated that he signed up for SCRUFF pursuant to his Rule 11 investigation as an attorney, 

not on behalf of Jedi or with Jedi's authorization to agree to any TOS…. Haan also signed 

up for SCRUFF with his personal email address, on his personal phone, and used a 

photograph of himself. In short, the evidence shows that Haan signed up for SCRUFF 

pursuant to his personal Rule 11 obligations. He did not sign up for the app to obtain 

dating services from Perry. He did not sign up for the app so that Jedi could obtain dating 

services. Most importantly, nothing indicates that he signed up for the app with Jedi's 

authorization to agree to any arbitration agreement” (internal citations omitted; emphasis 

in original).  

(ed: Seems right to us.) 

return to top 

 

UNANIMOUS MASSACHUSETTS HIGH COURT: LACK OF NOTICE 

RENDERS UBER’S PASSENGER PDAA UNENFORCEABLE. Kauders v. Uber 

Technologies, Inc., No. SJC 12883 (Mass. Jan. 4, 2021), has a murky, convoluted fact 

pattern that we’ll skip for the sake of clarity. Suffice it to say there were some oddities 

that we invite readers to explore if they are so inclined, such as (ed: in sequence): a trial 

court compelling arbitration; the arbitration taking place; an award being rendered; and 

then the same court reconsidering and vacating its Order compelling arbitration six 

months after the Award was issued (ed: told you the facts were unusual). We’ll cut right 

to the core issue in our view, that being the validity of the predispute arbitration 

agreement (“PDAA”) in the Terms of Service (“TOS”) in Uber’s rider signup app. 

Adopting the First Circuit’s holding in Cullinane v. Uber Technologies, Inc., 893 F.3d 53 

(1st Cir. 2018), where the Court held unanimously that neither the TOS nor the PDAA 

contained therein gave the required notice to passengers enrolling in the system, a 

unanimous Massachusetts Supreme Judicial Court holds that the app did not give 

acceptable notice of the PDAA: “… Uber’s terms and conditions did not constitute a 

contract with the plaintiffs. The app’s registration process did not provide users with 

reasonable notice of the terms and conditions and did not obtain a clear manifestation of 

assent to the terms, both of which could have been easily achieved. Indeed, a review of 

the case law reveals that Uber has no trouble providing such reasonable notice and 

requiring express affirmation from its own drivers. Here, in remarkable contrast, both the 

notice and the assent are obscured in the registration process. As a result, Uber cannot 

enforce the terms and conditions against the plaintiffs, including the arbitration 

agreement at issue here” (footnote omitted). 

https://www.mass.gov/files/documents/2021/01/04/j12883.pdf
https://www.mass.gov/files/documents/2021/01/04/j12883.pdf
http://media.ca1.uscourts.gov/pdf.opinions/16-2023P-01A.pdf
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(ed: *As we say with regularity regarding PDAAs in the consumer context, “when in 

doubt, spell it out.” **The underlying suit was brought by blind passengers travelling 

with guide dogs who were refused service. ***Interestingly, the plaintiffs did not attempt 

to vacate or modify the Award against them; the Court challenge focused on the validity 

of the PDAA. Also interesting is the “remarkable contrast” drawn between the passenger 

and driver PDAAs. ****We analyzed Cullinane in SAA 2018-26 (July 18).)   

return to top 

 

CFP BOARD REVAMPS TOOL FOR FINDING FINANCIAL PLANNERS. The 

Certified Financial Planner Board of Standards, Inc. recently updated its dedicated 

Webpage, Let’s Make a Plan, which was first launched in 2011. Why the changes? Says 

a December 18 Press Release: “The Let’s Make a Plan site was overhauled based on 

research conducted earlier this year that showed that the most important factors for 

consumers in the selection of an adviser are how they pay for a financial planner, whether 

they can afford it and whether the return was worth the cost…. The refreshed website 

includes updated content and a modernized interface with a mobile friendly design to 

improve user experience, educate consumers on financial planning concepts and provide 

resources to find and evaluate CFP® professionals.” 

(ed: We like the new Webpage. A “Find a CFP® Professional” search engine is featured 

prominently on the landing page.) 

return to top 

 

CHARTERED INSTITUTE OF ARBITRATORS NY-AREA LAW SCHOOL 

WRITING COMPETITION NOW OPEN. The New York Branch of the Chartered 

Institute of Arbitrators has announced the opening of its third annual International 

Arbitration Student Article Competition. The Competition is: “open to all JD, LLM and 

JSD students who are enrolled full-time for the 2020/21 academic year at any ABA-

accredited law school located in the CIArb NY Branch’s territory (i.e., in New York 

State, New Jersey or Connecticut).” Two cash honoraria ($5,000 and $3,000) will be 

awarded for: “scholarly articles of publishable quality in the field of 

international arbitration.” Full details are contained the Competition Rules. Applications 

can be done online, and the deadline for article submission is February 9. The Awards 

will be announced in April.   

(ed: Questions? Email writingcompetition@ciarbny.org.) 

return to top 

 

QUICK TAKES: CASES AND AWARDS WORTH READING 

Pennsylvania National Mutual Casualty Ins. Co. v. New England Reinsurance Corp., 

No. 20-1872, 2020 WL 7663878 (3d Cir. Dec. 24, 2020): As required by the FAA, Penn 

National filed a copy of the Award with its Petition to confirm, but requested that the 

Award be kept under seal. “[Third-party] Everest Reinsurance Company seeks to unseal 

that award pursuant to the common-law right of access. The District Court ordered the 

award unsealed because the award constituted a judicial record to which the common-law 

right of access applied, and Penn National did not articulate a clear and serious injury that 

would result from the unsealing of the award.” 

https://www.letsmakeaplan.org/
https://www.cfp.net/news/2020/12/consumer-research-drives-relaunch-of-cfp-boards-financial-planning-website
https://ciarbny.org/events/professional-programs/2020-21-student-writing-competition/
https://ciarbny.org/events/professional-programs/2020-21-student-writing-competition/
https://zmt.036.myftpupload.com/wp-content/uploads/2021-Writing-Competition-Announcement-and-Rules.pdf
https://ciarbny.org/events/professional-programs/2020-21-student-writing-competition/#reg
mailto:writingcompetition@ciarbny.org
https://www.crowell.com/files/20201224-Pennsylvania-National-Mutual-Casualty-v-New-England-Hartford-Everest.pdf
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Taylor Morrison of Texas, Inc. v. Kohlmeyer, No. 01-19-00519-CV (Tex. Ct. App. 

Dec. 8, 2020): The PDAA in the new home purchase agreement did not bind buyers two 

levels removed (i.e., original purchaser A sold to B who sold to C, who could not be 

compelled to arbitrate): “Taylor Morrison argues that the trial court abused its discretion 

because the Kohlmeyers, although nonsignatories to the purchase agreement, were 

subject to the arbitration provision in the purchase agreement under the theories of direct 

benefits estoppel and implied assumption.... Without commenting on the ultimate 

viability of the Kohlmeyers' claims that are independent of the contract, we hold that 

those claims are not susceptible to arbitration because they are just that -- independent of 

the contract. We conclude that Taylor Morrison has not shown that the Kohlmeyers, as 

nonsignatories, are bound by the arbitration provision in the original purchase agreement, 

and therefore it has not established the existence of a valid agreement to arbitrate.” 

 

Gardner v. Redwood Investment Group Inc., FINRA ID No. 19-01989 (San Francisco, 

CA Nov. 24, 2020): A majority of an All-Public Panel awards broker Bradley Gardner 

$296,000 in compensatory damages against a fellow broker and investment advisor 

Redwood Investment Group Inc., but offsets it against a counterclaim award of $25,148. 

It finds that the liable respondents “had an obligation under the Buy-Sell Agreement 

dated May 15, 2007, and based on California law, to purchase Gardner’s 50% interest in 

Redwood Investment Group following his resignation from the firm and that [fellow 

broker] and Redwood Investment Group wrongfully failed to do so.” Says the Panel 

Chair: “The Chairperson dissents on the basis that the Buy-Sell Agreement provided for 

the mandatory purchase of Redwood Investment Group shares only if the selling 

shareholder became totally disabled for a period of 12 months, which did not occur in this 

case.” Submitted by Harry Jacobowitz, Esq. He can be reached at 

harryjacobowitz@optimum.net. 

return to top 

 

ARTICLES OF INTEREST: RECENT NEWS FROM THE ADR FRONT 

Raz, Asaf, Mandatory Arbitration and the Boundaries of Corporate Law, University of 

Pennsylvania Law School (Dec. 23, 2020): “A storm is brewing on the corporate law 

horizon. Several recent judicial developments, which this Article ties together for the first 

time, present the most refined opportunity yet for mandatory arbitration -- today 

prevalent in consumer and employment contracts -- to enter the corporate law sphere, 

shutting the courthouse doors before corporate entities and shareholders precisely where 

legal remedy is most needed. Yet, for this scenario to unfold, the Supreme Court would 

have to declare that corporate charters and bylaws are ‘contracts.’ Otherwise, restrictions 

on arbitration (including those recently enacted by Delaware) cannot be preempted by the 

Federal Arbitration Act.” 

 

Investors Double Down on Stocks, Pushing Margin Debt to Record, Wall Street 

Journal (Dec. 27, 2020): “Some investors have been tempted to chase bigger gains—and 

have exposed themselves to potentially devastating losses -- through riskier plays, such as 

concentrated positions, trading options and leveraged exchange-traded funds. Others are 

https://casetext.com/case/taylor-morrison-of-tex-inc-v-kohlmeyer
https://www.finra.org/sites/default/files/aao_documents/19-01989.pdf
mailto:harryjacobowitz@optimum.net
https://ssrn.com/abstract=3754604
https://www.wsj.com/articles/investors-double-down-on-stocks-pushing-margin-debt-to-record-11609077600?reflink=desktopwebshare_permalink
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borrowing against their investment portfolios, pushing margin balances to the first record 

in more than two years, to buy even more stock.” 

 

Major League Baseball’s Salary Arbitration: A Homerun ADR System, Wasel & 

Wasel Ltd Blog (Jan. 3, 2021): “Baseball’s salary arbitration is significantly more 

different than that of conventional arbitration used in labor negotiations. The 

distinctiveness of salary arbitration in baseball comes from the final offer format, which 

is referred to as the high/low format. The high/low format means that each party (the 

player and the team owner) submits a salary proposal to an arbitrator. Subsequently, the 

arbitrator must choose either the amount proposed by the player or the amount proposed 

by the team owner. The arbitrator makes their decision based on a set of evidence which 

is provided by either party pursuant to the criteria outlined in Article VI (F)(12) of the 

CBA.” 

 

SJC: Uber’s Online Contract Failed to Make Clear to Consumers What Rights They 

Were Surrendering, Boston Globe (Jan. 4, 2021): “An online Uber contract that 

“literally may require an individual user to sign his or her life away” cannot be used to 

force the ride-hailing giant’s customers into arbitration, the state’s highest court ruled 

Monday. In an unanimous decision, the [Massachusetts] Supreme Judicial Court said 

Uber did not adequately notify customers who opened accounts what constitutional or 

contractual rights they were surrendering, although the company did so with online sign-

ups for drivers.” (ed: see our coverage elsewhere in this Alert.) 

 

Reflecting on Nine Months of Virtual ADR, JAMS ADR Blog (Jan. 4, 2021): "Nine 

months after the onset of the COVID-19 pandemic, the legal community overall has 

adapted to working in a new environment. For ADR professionals and many attorneys, 

that means mastering the art of virtual mediation. While some have experienced a more 

seamless transition than others, everyone had to confront often unexpected obstacles and 

turn them into opportunities to be successful. In this new podcast from JAMS, two 

seasoned JAMS mediators look back at their transition to virtual mediation, discuss early 

experiences and challenges, and share some pet peeves and tips they have developed 

along the way. They also offer their perspective on the opportunities that have arisen 

from virtual mediation and discuss why they are confident virtual mediation is here to 

stay.” 

 

CPR Files Amicus Brief Asking U.S. Supreme Court to Tackle Foreign Discovery for 

Arbitration, CPR Blog (Jan. 6, 2020): “The International Institute for Conflict 

Prevention and Resolution has filed an amicus brief requesting that the U.S. Supreme 

Court grant certiorari to resolve a federal circuit court split on whether 28 U.S.C. § 1782 

allows federal district courts to order discovery for private commercial arbitration abroad. 

CPR did not take a position on the merits of the case.” 
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https://waselandwasel.com/articles/major-league-baseballs-salary-arbitration-a-homerun-adr-system/
https://www.bostonglobe.com/2021/01/04/metro/sjc-uber-failed-make-clear-consumers-what-legal-rights-they-were-giving-up-opening-on-line-account/
https://www.bostonglobe.com/2021/01/04/metro/sjc-uber-failed-make-clear-consumers-what-legal-rights-they-were-giving-up-opening-on-line-account/
https://www.jamsadr.com/blog/2021/podcast-reflecting-on-nine-months-of-virtual-adr
https://www.finra.org/rules-guidance/key-topics/covid-19/arb-hearings
https://www.finra.org/rules-guidance/key-topics/covid-19/arb-hearings
https://www.cpradr.org/resource-center/other/AmicusBrief-No-20-794
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DID YOU KNOW? 

SOME FIRMS ARE MOVING TO VOICE ID. Financial services firm clients know 

that it can be exasperating contacting a call center and going through the necessary steps 

to verify the caller’s ID. But did you know some firms are now using voice ID? For 

example, a subscriber shared with us this notification he received recently from his BD: 

“We received your request to set up a voice ID at Schwab. To activate your voice ID, 

please log on to Schwab.com using the link below and select Activate Voice ID.  Next 

time you call Schwab, simply say the passphrase ‘At Schwab my voice is my password’ 

to be securely verified before speaking with a representative.”  

(ed: Now, if only voice ID can be used for passwords!) 

return to top 
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