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SECURITIES ARBITRATION ALERT 2020-44 (11/25/20) 

George H. Friedman, Editor-in-Chief 

SQUIBS: 
• FINRA DRS Posts Stats Thru October: Some Reversions to Mean and Some Theories Validated  

• FINRA Moves Ahead on Rulemaking Proposal to Protect Against At-Risk Firms and Unpaid 

Arbitration Awards 

 

SHORT BRIEFS: 

• SEC Publishes Rule Filing to Make Official FINRA Dispute Resolution Forum’s Name Change from 

Last May. Comments Due December 1 

• SEC Investor Advisory Committee to hold Virtual Meeting in December. Arbitration Not on the 

Agenda  

• SCOTUS Issues New Circuit Assignments for Justices 

• No Second Bite at the Arbitration Apple Via Collateral Arbitration Attacking Awards, Delaware 

Supreme Court Says 

• ***This Just In: NYCLA To Hold December 2 Webinar on Conducting Virtual Hearings at FINRA 

 
QUICK TAKES: 

• Young v. Grand Canyon University, Inc., No. 19-13639 (11th Cir. Nov. 16, 2020) 

• Coughenour v. Del Taco, No. E072772 (Calif. Ct. App. 2 Nov. 20, 2020) 

• Dael v. Gaber, FINRA ID No. 19-03430 (Phoenix, AZ Nov. 5, 2020) 

 

ARTICLES OF INTEREST: 
• Noakes, Adam, Mandatory Early Mediation, A Vision For Civil Lawsuits Worldwide, Ohio State Journal 

on Dispute Resolution (forthcoming) 

• New Research: U.S. Investors Unfazed by Pandemic-Related Market Volatility, FINRA.org (Oct. 13, 2020) 

• Zoom is the New Normal! FoxWilliams Blog (Oct. 29, 2020) 

• SEC Awards Whistleblower Over $900,000, SEC.gov (Nov. 19, 2020) 

• Virtual Hearings are Not the New Normal, Cannot Substitute Physical Courts: Justice RS Endlaw, Kapil 

Sibal, Lalit Bhasin, Bar and Bench (India) (Nov. 21, 2020) 

• FINRA Arbitrator Orders Expungement of Ex-Wells FA’s Record, Financial Advisor IQ (Nov. 23, 2020) 

 
DID YOU KNOW? 

• Did You Know? International Arbitration Stats Are Available Online 

→ → → Click on “Download the Alert” for the full issue 

 

 
 

AN EARLY ALERT THIS WEEK: As noted last week, we are publishing a day early 

this week due to the Thanksgiving holiday. We again suggest you enjoy this 2014 blog 

post authored by your publisher that has held up well over time: Just Like Thanksgiving 

and Black Friday: Five Truisms about Arbitration -- That Aren’t True. Who knew the 

original Thanksgiving was three days long? Or that the following are arbitration myths: 

1) arbitrators split the baby in half; 2) an arbitration administrator gets in the way: 

parties can just as easily handle it themselves; 3) there’s no discovery in arbitration; 4) 

there are no rules of evidence in arbitration; and 5) arbitration costs more than court. 

https://www.arbresolutions.com/like-thanksgiving-black-friday-truisms-arbitration-arent-true/,
https://www.arbresolutions.com/like-thanksgiving-black-friday-truisms-arbitration-arent-true/,


2 

 

 

 

 

All the best for a safe and healthy holiday! 

 
SQUIBS: IN-DEPTH ANALYSIS 

FINRA DRS POSTS STATS THRU OCTOBER: SOME REVERSIONS TO MEAN 

AND SOME THEORIES VALIDATED. FINRA Dispute Resolution Services 

(“DRS”) posted case statistics through October, with most numbers returning to near-

normal during this abnormal year. And DRS Chief Berry has validated our theories. 

The headlines are: 1) while overall arbitration filings through October are still up, 

customer claims remain way down but have leveled off; 2) industry disputes remain 

up significantly but have cooled off from September’s torrid pace; 3) industry case 

filings for the year are exactly equal to customer arbitration filings; and 4) for the 

second month in a row pending cases declined.  

 

COVID-19’s Impact: Again, A Tale of Two Caseloads … 

We had thought that by now customer claims would be reflecting a surge in COVID-

fueled arbitration filings, but that’s still not the case and we may soon have to admit it 

may never happen (soon -- not yet). Overall, 3,403 arbitrations have been filed this 

year, up 6% from 2019; last month it was 9%. Customer claims remain down 16%, the 

same as September. The 163 customer cases filed in October are less than the relatively 

strong filings in September, and have reverted to mean.  

 

Industry Cases Slumped in October After Surging in September 

On the other hand, industry disputes are way up (plus 46%) and remain half (50%) of 

all new filings. Every employment-related industry dispute claim category is up -- 

especially libel or slander generally or on Form U-5s and promissory notes -- which is 

not surprising given the COVID-related industry upheaval. But we had a different 

theory on what was behind the industry case filing increase. We posited last month that 

the September surge of over 300 industry case filings was fueled in large part by a flurry 

of “under-the-wire” expungement requests ahead of the mid-September effective date of 

expungement fee increases. (ed: as we’ve said before, however, we unfortunately weren’t 

able to verify that because FINRA-DRS does not break out expungement claims in its 

otherwise comprehensive monthly statistical reports.) Specifically, we said: “industry 

claims had been up 43% through August; now they’re up 56%, with an impressive 306 

cases filed in September (well above the monthly average of 162.3 through August). 

http://www.finra.org/arbitration-and-mediation/dispute-resolution-statistics
https://www.finra.org/arbitration-mediation/dispute-resolution-statistics#arbitrationstats
https://www.finra.org/arbitration-mediation/dispute-resolution-statistics#top15controversyindustry
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While monthly case filing tallies for September across the board beat the average for the 

prior eight months of 2020, the industry number is staggering. In our view, no matter how 

one slices it, the surge in industry arbitration filings is being driven mostly by 

expungement cases .…” We think the October stats validate our theory. How so? 

Monthly industry filings slumped to just 83 cases, and the cumulative increase fell 10% 

to 46%. So, something evidently juiced industry filings in September, and then October 

filings dropped dramatically. The chart below tells the story nicely, comparing September 

and October filings with the averages through August: 

 

  Aug Cum  
 Sep 
Cum  Sep Inc  Sep Cum  

 Oct 
Cum  Oct Inc 8 Mo Avg 

Total       2,657      3,157  500      3,157     3,403  246 332.1 

Customer       1,359      1,553  194      1,553     1,716  163 169.9 

Industry       1,298      1,604  306      1,604     1,687  83 162.3 
 

Director Berry Validates Our Theory 

DRS Director of Arbitration Richard Berry validated our theory in a November 18 

interview published in Financial Advisor IQ. Addressing the September spike in 

industry case filings, he said: “There were a lot of expungement cases filed before the 

rule went into effect, which accounts for the increase in industry cases. As expected, 

once the rule went into effect on September 14, the number of expungement cases 

filed decreased.” 

 

Fewer Cases Decided by Award and More by Settlements 

What are some other apparent COVID-19 impacts? The stat on how cases close 

reveals that only 10% of cases are resolved by Award, and more cases (71%) are 

being settled. For years that former was about 20% and the latter in the low 60s. 

Neither figure is surprising, with in-person hearings having been suspended for 

several months through the end of January. Our theory was that the ongoing delays 

with in-person hearings was driving parties toward settlements and away from 

Awards after hearings, and slowing down turnaround times. According to the 

Financial Advisor IQ  article, Director Berry confirmed our hunches: “Berry 

attributes the longer turnaround time of overall cases in part to pandemic-related 

delays in terms of parties settling -- with multiple administrative postponements 

causing delay, then a decision to settle months thereafter.” 

 

More Virtual Hearings  

Speaking of virtual hearings, this stat shows that 93 cases had one or more hearings 

conducted via Zoom (38 customer and 55 industry). Also, there were 104 joint motions 

for virtual hearings (29 customer and 75 industry cases). Another discernable pandemic 

impact is on the mediation caseload, which stands at 348 cases, down 28%. That these 

numbers remain down is not surprising, since mediations are in large part tied to 

customer arbitration filings. The settlement rate remains a relatively high 84%. 

 

https://www.financial-planning.com/news/finra-zoom-arbitration-hearings-could-be-here-to-stay
https://www.finra.org/arbitration-mediation/dispute-resolution-statistics#howcasesclose
https://www.finra.org/arbitration-mediation/dispute-resolution-statistics#virtual
http://www.finra.org/arbitration-and-mediation/dispute-resolution-statistics#mediationstats
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A Dent in the Pending Cases Backlog 

We said in SAA 2020-27 (Jul. 22): “Looks to us like the pending cases count is going up, 

most likely because parties in a number of cases are awaiting resumption of in-person 

hearings.” We tested that theory after the June stats came out and again each month 

thereafter. The chart below seems to bear out our theory, with pending cases standing at 

5,304, an increase of 523 since March. But, the last two months have shown reductions 

in pending cases, reflecting a 100+ case decline from the year’s cumulative high of 5,415 

open cases. Our theory is that, with the resumption of in-person hearings remaining an 

elusive goal, and with a second wave of the pandemic clearly here, more parties are 

coming to embrace the virtues of virtual hearings.  

 

Month  Open cases  Change Cum 

Mar            4,781  - - 

Apr            4,824  43 43 

May            4,897  73 116 

June            4,958  61 177 

July            5,062  104 281 

August            5,415  353 634 

Sep            5,392  -23 611 

Oct            5,304  -88 523 
 

Odds and Ends 

There are now 8,025 DRS arbitrators, 3,764 public and 4,261 non-public; these figures 

are up slightly across the board. Last, overall arbitration turnaround times were 14.8 

months, with hearing cases taking 14.7 months (with the latter up from last year, we think 

in part due to the pandemic).  

(ed: *As we keep repeating, while there is no sustained pandemic-induced surge in 

customer disputes, such claims usually take a while to develop. Customer filings have 

certainly stabilized, but if there’s no significant movement in November, we’ll have to 

start thinking we’re wrong. **The Berry interview also examines overall case trends.) 

return to top 

 

FINRA MOVES AHEAD ON RULEMAKING PROPOSAL TO PROTECT 

AGAINST AT-RISK FIRMS AND UNPAID ARBITRATION AWARDS. More than 

a year-and-a-half after issuing a Regulatory Notice soliciting comments, FINRA has 

filed with the SEC an omnibus rule filing strengthening investor protection from at-

risk firms and brokers. Addressing unpaid Awards is a major focus. Readers may recall 

that we reported in SAA 2019-18 (May 8) that FINRA had issued a Regulatory Notice 

seeking comments on rule changes aimed at better protecting investors from firms with 

significant regulatory histories. Specifically, the Authority in May 2019 announced 

publication of Regulatory Notice 19-17, FINRA Requests Comment on Proposed New 

https://www.finra.org/arbitration-and-mediation/dispute-resolution-statistics#arbitratorsbytype
https://www.financial-planning.com/news/finra-zoom-arbitration-hearings-could-be-here-to-stay
http://www.finra.org/industry/notices/19-17
https://www.finra.org/rules-guidance/notices/19-17#notice
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Rule 4111 (Restricted Firm Obligations) Imposing Additional Obligations on Firms with 

a Significant History of Misconduct. The description: “As part of FINRA’s ongoing 

initiatives to protect investors from misconduct, FINRA is requesting comment on 

proposed new Rule 4111 (Restricted Firm Obligations) that would impose tailored 

obligations, including possible financial requirements, on designated member firms that 

cross specified numeric disclosure-event thresholds.” A core thrust was unpaid arbitration 

awards. We analyzed in SAA 2019-26 (Jul. 10) the 32 comment letters received  by the 

July 1, 2019 deadline, which were mostly split along party lines (but with some 

interesting alliances). For the most part, investor advocacy groups and regulators 

supported the proposal, but urged that more be done to protect investors from unpaid 

awards. Industry groups and commenters were more divided, with some looking more to 

the burdens on competition among smaller firms, while others approached the proposition 

from an individual responsibility perspective. SIFMA generally supported the proposed 

changes. 

 

The Other Shoe Drops 

We said in #2019-26 that: “staff will analyze the comments, make changes, and then 

likely seek Board approval to do a 19b rule filing with the SEC.” That has now 

transpired, as FINRA on November 16 announced that it had filed SR-FINRA-2020-041, 

Proposed Rule Change to Address Firms with a Significant History of Misconduct. The 

announcement echoes the Regulatory Notice’s statement of purpose, with more details: 

“(1) adopt FINRA Rule 4111 (Restricted Firm Obligations) to require member firms that 

are identified as ‘Restricted Firms’ to maintain a deposit in a segregated account from 

which withdrawals would be restricted, adhere to specified conditions or restrictions, or 

comply with a combination of such obligations; and (2) adopt a new FINRA Rule 9561 

(Procedures for Regulating Activities Under Rule 4111), and amend FINRA Rule 9559 

(Hearing Procedures for Expedited Proceedings Under the Rule 9550 Series), to create a 

new expedited proceeding to implement proposed Rule 4111. In addition, FINRA 

proposes to adopt Capital Acquisition Broker (‘CAB’) Rule 412 (Restricted Firm 

Obligations), to clarify that member firms that have elected to be treated as CABs would 

be subject to proposed FINRA Rule 4111, and to amend Funding Portal Rule 900(a) 

(Application of FINRA Rule 9000 Series (Code of Procedure) to Funding Portals), to 

clarify that funding portals would not be subject to proposed FINRA Rule 9561.” 

 

Addressing Unpaid Awards a Major Objective  

Although arbitration or unpaid Awards are not referenced in the title or description, both 

feature prominently in the rule filing’s text. The term “arbitration” or its derivatives 

appears 535 times; “unpaid awards” 36 times. There are numerous passages defining one 

of the proposal’s purpose as addressing unpaid arbitration Awards, for example: “An 

added benefit of this proposal would be to preserve member firm funds for payment of 

arbitration awards against them and their associated persons. The proposal would 

consider ‘Covered Pending Arbitration Claims’ and unpaid arbitration awards in 

determining the size of a Restricted Firm’s ‘Restricted Deposit’ requirement” (footnote 

omitted). 

https://www.finra.org/rules-guidance/notices/19-17#comments
https://www.finra.org/rules-guidance/rule-filings/sr-finra-2020-041
https://www.finra.org/sites/default/files/2020-11/SR-FINRA-2020-041.pdf
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(ed: *Comments will be due 21 days after Federal Register publication. File comments at 

https://www.sec.gov/cgi-bin/ruling-comments or send an email to rule-

comments@sec.gov. Please include “File Number SR–FINRA–2020–041” on the subject 

line. **FINRA has taken several steps to address unpaid awards. For example, the 

Authority now publishes detailed statistics on the subject.)   

return to top 

 

SHORT BRIEFS: CONCISE NEWS YOU NEED TO KNOW 

SEC PUBLISHES RULE FILING TO MAKE OFFICIAL FINRA DISPUTE 

RESOLUTION FORUM’S NAME CHANGE FROM LAST MAY. COMMENTS 

DUE DECEMBER 1. Recall that we reported in SAA 2020-17 (May 6) that what we all 

knew as the “FINRA Office of Dispute Resolution,” had become “FINRA Dispute 

Resolution Services” on May 4. We had previously reported in SAA 2020-15 (Apr. 22) 

that, according to FINRA Executive Vice President and Director of Dispute Resolution 

Rick Berry, the new name would hopefully reflect better to the outside world that his 

group administers, rather than resolves, disputes -- an obvious distinction to those in 

arbitration practice, but one that can be confusing to others, including investors and even 

the general media. We reported in SAA 2020-41 (Nov. 5) that FINRA on October 29 

made the name change official as part of SR-FINRA-2020-039 -- an omnibus rule filing 

with the SEC making several name changes. Among other things, the rule transforms all 

references from ODR to DRS in the various Codes (industry, customer, and mediation). 

We have two updates to report. First, the proposal was published in the Federal Register 

on November 10 (Vol. 85, No. 218, P. 71695). Comments are due December 1. Second, 

we had commented in # 41: “We figure it will take a while for the name change to ripple 

through the system; as of now the Customer Code still refers to ODR in Rule 12103.” 

That’s no longer the case, as the Codes now refers to the “Dispute Resolution Services” 

moniker. 

(ed: *Because of the uncontroversial “belts and suspenders” nature of the changes, the 

Authority filed for immediate effectiveness, meaning the effective and implementation 

dates were October 29. However: “At any time within 60 days of the filing of the 

proposed rule change, the Commission summarily may temporarily suspend such rule 

change if it appears to the Commission that such action is necessary or appropriate in 

the public interest, for the protection of investors, or otherwise in furtherance of the 

purposes of the Act. If the Commission takes such action, the Commission shall institute 

proceedings to determine whether the proposed rule should be approved or 

disapproved.” As we said before, we doubt that will happen. **File comments at 

https://www.sec.gov/cgi-bin/ruling-comments or send an email to rule-

comments@sec.gov. Please include “File Number SR–FINRA–2020–039” on the subject 

line.) 

return to top 
 

SEC INVESTOR ADVISORY COMMITTEE TO HOLD VIRTUAL MEETING IN 

DECEMBER. ARBITRATION NOT ON THE AGENDA. The SEC announced on 

November 4 that its Investor Advisory Committee (“IAC”) will be meeting virtually on 

December 3 from 10 a.m. – 4:00 p.m. Eastern. The Agenda is devoid of arbitration-

https://www.sec.gov/cgi-bin/ruling-comments
mailto:rule-comments@sec.gov
mailto:rule-comments@sec.gov
https://www.finra.org/arbitration-mediation/statistics-unpaid-customer-awards-finra-arbitration
https://www.finra.org/sites/default/files/2020-10/SR-FINRA-2020-039.pdf
https://www.finra.org/rules-guidance/rule-filings/sr-finra-2020-039
https://www.govinfo.gov/content/pkg/FR-2020-11-10/pdf/2020-24889.pdf
https://www.finra.org/arbitration-mediation/printable-code-arbitration-procedure-12000#12103.
https://www.sec.gov/cgi-bin/ruling-comments
mailto:rule-comments@sec.gov
mailto:rule-comments@sec.gov
https://www.sec.gov/rules/other/2020/33-10885.pdf
https://www.sec.gov/spotlight/investor-advisory-committee.shtml
https://www.sec.gov/spotlight/investor-advisory-committee-2012/iac120320-agenda.htm


7 

 

 

 

related items: “The agenda for the meeting includes: welcome remarks; announcement of 

results of officers election; approval of previous meeting minutes; a panel discussion 

regarding corporate disclosure during COVID-19; a panel discussion regarding COVID-

19 implications for next proxy season; subcommittee reports; and a non-public 

administrative session.” We will check back after the meeting just to be sure. The IAC 

“was established to advise the SEC on regulatory priorities, the regulation of securities 

products, trading strategies, fee structures, the effectiveness of disclosure, and on 

initiatives to protect investor interests and to promote investor confidence and the 

integrity of the securities marketplace. The committee is authorized to submit findings 

and recommendations to the Commission.” 

(ed: *The meeting will be open to the public via Webcast at www.sec.gov. It appears, 

however, that some of the meeting’s aspects may be in-person; the Notice says: “The 

meeting will be conducted by remote means and/or at the Commission’s headquarters, 

100 F St NE, Washington, DC 20549” (emphasis added). **For further info, please 

contact Marc Oorloff Sharma, Chief Counsel, Office of the Investor Advocate, at 202-

551-3302.) 

return to top 

 

SCOTUS ISSUES NEW CIRCUIT ASSIGNMENTS FOR JUSTICES. We usually 

scrutinize the SCOTUS Website for Order lists, which are generally issued on Monday 

mornings, to see whether arbitration-centric Certiorari Petitions have been filed, granted, 

or denied. Once in a while we come across an off-cycle Order of interest, such as the 

November 20 Order effective that day “allotting” the Justices to the Circuits as provided 

in 28 U.S.C. section 42. Each Circuit is assigned a Justice for things like emergency 

stays. The new allotment is: First Circuit – Breyer; Second Circuit – Sotomayor; Third 

Circuit – Alito; Fourth Circuit – Roberts; Fifth Circuit – Alito; Sixth Circuit – 

Kavanaugh; Seventh Circuit – Coney Barrett; Eighth Circuit – Kavanaugh; Ninth Circuit 

– Kagan; Tenth Circuit – Gorsuch; Eleventh Circuit – Thomas; and District of Columbia 

and Federal Circuits – Roberts. 

(ed: *We don’t often see emergency motions in arbitration-related cases, but one never 

knows. **Interesting that new Justice Coney Barrett was allotted her old Circuit.) 

return to top 

 

NO SECOND BITE AT THE ARBITRATION APPLE VIA COLLATERAL 

ARBITRATION ATTACKING AWARDS, DELAWARE SUPREME COURT 

SAYS. It is settled law that the Federal Arbitration Act (“FAA”) (and State laws) provide 

mechanisms for attacking and enforcing arbitration Awards. But can an unhappy party 

evade the FAA by bringing another arbitration collaterally attacking the Award? “No, 

and the Chancery Court was right to enjoin the subsequent arbitration,” says a somewhat 

divided Delaware Supreme Court in Gulf Energy, LLC v Eni USA Gas Marketing, LLC, 

No. 22, 2020 (Del. Nov. 17, 2020). At issue was an Award of several hundred million 

dollars. Says the Majority: “We agree with the Court of Chancery that it had jurisdiction 

to enjoin a collateral attack on a prior arbitration award. The parties agreed that the 

Federal Arbitration Act (“FAA”) governed their dispute. Under the FAA, the courts have 

the exclusive power to review and enforce arbitration awards. A party cannot escape the 

http://www.sec.gov/
https://www.supremecourt.gov/orders/courtorders/112020zr_8o6a.pdf
https://www.uscourts.gov/sites/default/files/u.s._federal_courts_circuit_map_1.pdf
https://www.law.cornell.edu/uscode/text/28/42
https://courts.delaware.gov/Opinions/Download.aspx?id=313230
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FAA’s time-limited and exclusive review procedure by filing a follow-on arbitration 

attacking the outcome of the prior arbitration.” The Court, however, reverses that part of 

the Chancery Court decision that allowed some of the claims to proceed in the second 

arbitration, finding that all issues arising out of the conduct of the first case should have 

been raised as part of an FAA-sanctioned challenge to the Award: “… the question is 

whether the claimant alleges irregularities in the prior arbitration or seeks to rectify the 

harm it suffered -- issues that could have been reviewed through the FAA post-award 

procedure. The Court of Chancery should have enjoined all claims in the second 

arbitration between the parties because the admitted goal of the follow-on arbitration was 

to raise irregularities and revisit the financial award in the first arbitration.” 

(ed: *Justice Vaughn dissented: “The parties agreed to arbitrate ‘any dispute,’ and 

‘dispute’ is defined to include ‘any dispute over arbitrability or jurisdiction.’ **FINRA 

Rule 12504(a)(6),  strictly limits motions to dismiss made prior to conclusion of the case 

in chief, but allows them to be granted where: “The non-moving party previously brought 

a claim regarding the same dispute against the same party that was fully and finally 

adjudicated on the merits and memorialized in an order, judgment, award, or decision.”) 

return to top 

 

***THIS JUST IN: NYCLA TO HOLD DECEMBER 2 WEBINAR ON 

CONDUCTING VIRTUAL HEARINGS AT FINRA. Just as we put this issue 

together came word that the New York County Lawyers Association’s Securities & 

Exchange Committee will be conducting a December 2 Webinar, Who's Zoomin' Who? 

Virtual FINRA Hearings, Mediations and Developments in the Real World. The program 

description says: “distinguished CLE panel members share their tried and true insights 

and guidance on managing FINRA virtual hearings and mediations. Hear about current 

and future virtual FINRA hearing developments to prepare for 2021.” Serving as faculty 

are: Susan L. Harper, Managing Director, Bates Group, Co-Chair NYCLA Securities & 

Exchanges Committee (moderator); Richard Berry, Executive Vice President and 

Director of FINRA Dispute Resolution Services; Ralph Blascovich, Managing Director 

and Expert Witness, Bates Group; Carlos Provencio, Associate General Counsel, 

Interactive Brokers; Paula Shaffner, Partner and Chair, Securities Litigation and 

Enforcement, Stradley Ronon; and Ellen Slipp, Mediator, Ellen Slipp Mediation 

Services. Core topics to be covered (ed: presented verbatim): FINRA Dispute Resolution 

Services Developments and Updates; Tips and Techniques to Best Present on a Virtual 

Platform (first step: unmute yourself); and A Look Forward – Are Virtual Hearings here 

to stay after the pandemic is over? CLE credit is available. 

(ed: *The Webinar runs from 2:00 p.m. to 3:40 p.m. ET. **Registration, which is 

available online, is: NYCLA members - $35; non-members - $50; Securities & Exchanges 

Committee members - $25. ***Ms. Slipp authored a feature article, Practical Tips and 

Techniques to Succeed in Virtual Mediation: Zooming Ahead, that appeared in SAA 

2020-35 (Sep. 16).) 

return to top 

 

 

 

https://www.finra.org/arbitration-mediation/printable-code-arbitration-procedure-12000#12504.
https://www.nycla.org/NYCLA/Events/Event_Display.aspx?EventKey=CLE120220&WebsiteKey=80d9b981-d8fc-4862-bcde-1e1972943637
https://www.nycla.org/NYCLA/Events/Event_Display.aspx?EventKey=CLE120220&WebsiteKey=80d9b981-d8fc-4862-bcde-1e1972943637
https://www.secarbalert.com/blog/practical-tips-and-techniques-to-succeed-in-virtual-mediation-zooming-ahead/
https://www.secarbalert.com/blog/practical-tips-and-techniques-to-succeed-in-virtual-mediation-zooming-ahead/
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QUICK TAKES: CASES AND AWARDS WORTH READING 

Young v. Grand Canyon University, Inc., No. 19-13639 (11th Cir. Nov. 16, 2020): 

“This appeal involves a poorly written federal regulation. (No sense in beating around the 

bush.) One section of that regulation pretty clearly prohibits a college or university that 

accepts federal student-loan money from enforcing predispute arbitration agreements and 

class-action waivers when a student brings what the regulation calls a ‘borrower defense 

claim.’ …. Let’s recap. We hold that [34 C.F.R.] § 685.300(i)(1) defines the term 

‘borrower defense claim’ to include -- rather than exclude -- breach-of-contract and 

misrepresentation claims -- and, accordingly, that § 685.300(f) prohibits Grand Canyon 

from enforcing its pre-dispute arbitration agreement with respect to Young’s claims here. 

We reverse the district court’s decision to the contrary, which granted Grand Canyon’s 

motion to compel arbitration, and remand for further proceedings.” 

 

Coughenour v. Del Taco, No. E072772 (Calif. Ct. App. 2 Nov. 20, 2020): “Del Taco 

claims the trial court erred by failing to first consider whether by continuing to work for 

Del Taco for four months after she turned 18 years old, Coughenour impliedly ratified the 

[arbitration] Agreement estopping her from disaffirming the Agreement signed as a 

minor…. Here, Coughenour worked for almost two years for Del Taco until she reached 

the age of 18. After she reached majority age, she quit her position after four months and 

filed her lawsuit within four months of quitting. The filing of the lawsuit was notice that 

she disaffirmed the Agreement. The trial court did not abuse its discretion by concluding 

that Coughenour disaffirmed the Agreement within a reasonable time” (citation omitted). 

 

Dael v. Gaber, FINRA ID No. 19-03430 (Phoenix, AZ Nov. 5, 2020): Three brokers 

take their dispute over the dissolution of their joint control of WBI Management LLC, a 

business that provides credit and loans to business, to FINRA, even though WBI is not a 

FINRA member. Among other things, the claimants alleged that the respondent 

misappropriated trade secrets, while the respondent asserted claims for conversion and 

tortious interference. An All-Public Panel denies relief to the Claimants, except to 

remove the single Respondent from membership in WBI, but awards $554,254 in 

compensatory damages, $210,807 in attorney fees and $25,000 in expert witness fees on 

the Respondent's counterclaim. Submitted by Harry Jacobowitz, Esq. He can be reached 

at harryjacobowitz@optimum.net. 

return to top 

 

ARTICLES OF INTEREST: RECENT NEWS FROM THE ADR FRONT 

Noakes, Adam, Mandatory Early Mediation, A Vision For Civil Lawsuits Worldwide, 

Ohio State Journal on Dispute Resolution (Forthcoming): “Each year millions upon 

millions of civil lawsuits are filed worldwide. Court systems appear overworked, often 

having a significant backlog of cases that can take years to reach resolution. In addition, 

litigation costs are often prohibitive. This article advocates establishing a mandatory early 

mediation program with an easy opt-out for all civil lawsuits worldwide. Mandatory 

programs in the U.S. and Italy are examined within the article. The data suggests early 

mandatory mediation would likely increase access to justice, reduce costs (to litigants and 

court systems), conserve judicial and government resources, reduce time to final 

https://cases.justia.com/federal/appellate-courts/ca11/19-13639/19-13639-2020-11-16.pdf?ts=1605555029
https://www.law.cornell.edu/cfr/text/34/685.300
https://cases.justia.com/california/court-of-appeal/2020-e072772.pdf?ts=1605909643
https://www.finra.org/sites/default/files/aao_documents/19-03430.pdf
mailto:harryjacobowitz@optimum.net
https://ssrn.com/abstract=3708583
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adjudication, increase satisfaction of the legal system, and promote effective and efficient 

case resolution.” 

 

New Research: U.S. Investors Unfazed by Pandemic-Related Market Volatility, 

FINRA.org (Oct. 13, 2020): “Despite dramatic market volatility related to the COVID-

19 pandemic during early 2020, investor optimism about the stock market remained high, 

and one in five Americans indicated an increased interest in investing, according to a new 

research study by the FINRA Foundation and NORC at the University of Chicago. At the 

same time, low levels of investment knowledge underscore the need for additional 

investment education opportunities, especially among African Americans and Hispanics, 

the research shows.” 

 

Zoom is the New Normal! FoxWilliams Blog (Oct. 29, 2020): “International arbitration 

is flexible and adaptable (or at least it ought to be). Those characteristics are being tested 

in the current pandemic environment. Gathering together parties, counsel, witnesses and 

the tribunal (each of whom may be from a different jurisdiction) in one location for an in-

person hearing may well infringe local social distancing and travel rules and, even if it 

does not, it is probably inadvisable and will be so for some time to come. This is all the 

more so if one or more potential participants are shielding or vulnerable. Moreover, there 

is the risk that one or more of the potential participants could develop symptoms 

immediately preceding or during any hearing. To address these concerns, video 

conferencing is being very widely used. This has many advantages over telephone 

hearings, and indeed over in-person hearings: saving time and cost (both financial and 

environmental).” 

 

SEC Awards Whistleblower Over $900,000, SEC.gov (Nov. 19, 2020): “The Securities 

and Exchange Commission today announced an award of over $900,000 to a 

whistleblower who identified securities law violations occurring overseas. The 

whistleblower's timely and important information resulted in a significant expansion of 

an ongoing investigation.” 

 

Virtual Hearings are Not the New Normal, Cannot Substitute Physical Courts: Justice 

RS Endlaw, Kapil Sibal, Lalit Bhasin, Bar and Bench (India) (Nov. 21, 2020): “Virtual 

hearings are not the new normal and virtual courts cannot substitute physical courts, 

opined Justice Rajiv Sahai Endlaw, Judge, Delhi High Court and Senior Advocate Kapil 

Sibal at an event organised [sic] by Confederation of Indian Industries and Society of 

India Law Firms.” 

 

FINRA Arbitrator Orders Expungement of Ex-Wells FA’s Record, Financial Advisor 

IQ (Nov. 23, 2020): “A FINRA arbitrator has ruled in favor of a former Wells Fargo 

broker seeking expungement after the firm discharged her over allegedly improper sales 

of insurance products.” 

return to top 

 

 

https://www.finra.org/media-center/newsreleases/2020/new-research-us-investors-unfazed-pandemic-related-market-volatility
https://www.finrafoundation.org/sites/finrafoundation/files/market-volatility-general-research-brief-final_0.pdf
https://www.finrafoundation.org/sites/finrafoundation/files/market-volatility-race-ethnicity-research-brief-final_0.pdf
file:///C:/Users/Harry/Downloads/foxwilliams.com/2020/10/29/zoom-is-the-new-normal/
https://www.sec.gov/news/press-release/2020-288
https://www.barandbench.com/news/litigation/virtual-hearings-not-new-normal-cannot-replace-physical-court-justice-rs-endlaw-kapil-sibal-lalit-bhasin
https://www.barandbench.com/news/litigation/virtual-hearings-not-new-normal-cannot-replace-physical-court-justice-rs-endlaw-kapil-sibal-lalit-bhasin
https://financialadvisoriq.com/c/2970903/363123/finra_arbitrator_orders_expungement_wells_record?referrer_module=emailMorningNews&module_order=14&login=1&code=WjJaeWFXVmtiV0Z1UUdadmNtUm9ZVzB1WldSMUxDQXhNell4T1RNek15d2dNVFl3TURJeU5EazVPUT09
https://www.finra.org/sites/default/files/aao_documents/20-01054.pdf
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DID YOU KNOW? 

DID YOU KNOW? INTERNATIONAL ARBITRATION STATS ARE 

AVAILABLE ONLINE. An article, International Arbitration Statistics 2019 – Busy 

Times for Arbitral Institutions, published July 15 in Baker & McKenzie’s Global 

Arbitration News, provides detailed statistics on international arbitration case filings for 

2012-19. The link-rich article states that 7,222 international arbitrations were filed last 

year. The big three in 2019 arbitration filings were: China International Economic and 

Trade Arbitration Commission (3,333 cases); AAA's International Center for Dispute 

Resolution (882 cases); and the International Chamber of Commerce (869 cases). 

However, CIETAC’s figure includes domestic cases; there were only 617 purely 

international cases. While investment-related disputes presumably were filed at all twelve 

institutions cited by Baker & McKenzie, one – the International Centre for Settlement of 

Investment Disputes – is dedicated to these disputes. ICSID reported 39 cases. The article 

also has info on case processing. 
 

(ed: *Interesting! **Wonder how many international arbitrations were filed at FINRA 

last year? ***Data sources can be found here.)  

return to top 

____________________________________________ 

  

https://globalarbitrationnews.com/how-did-arbitration-institutions-fare-in-2019/
https://globalarbitrationnews.com/how-did-arbitration-institutions-fare-in-2019/
http://www.cietac.org/index.php?m=Page&a=index&id=40&l=en
https://globalarbitrationnews.com/wp-content/uploads/2020/07/Caseload-statistics-for-2019.pdf
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