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SECURITIES ARBITRATION ALERT 2020-38 (10/14/20) 

George H. Friedman, Editor-in-Chief 

SQUIBS: 
• No Surprise Here: Arbitration Comes Up At Coney Barrett Confirmation Hearings 

• The Ninth Circuit Keeps Pumping Out Arbitration-Related Opinions: This One A Split Decision 

Affirming Denial of A Motion to Compel Arbitration 

• WDNC Partly Vacates FINRA Award Due to an Arbitration Panel’s “Manifest Disregard” of North 

Carolina Law 

 

SHORT BRIEFS: 

• Reminder: Comments Due October 22 on FINRA Rule Filing Creating A Special Expungement Panel 

• FINRA Seeks Fee Increases; Dispute Resolution Fees Not Impacted 

• AAA To Hold Free Webinar on Virtual Mediation 

• Reminder: Revised London Court of International Arbitration Rules Went Into Effect October 1 

• California Creates its Own Version of the CFPB; Carveout for SEC and Federal Preemption and No 

Mention of Arbitration  

• First Circuit “Unvacates” Award: Arbitrators Did Not Exceed Authority 

• Basically Unanimous Ninth Circuit: “Clear and Unmistakable” Delegation Standard Applies in Labor 

Arbitration, Too 

• FINRA Award Confirmed, But A Cautionary Tale on Arbitrator Conduct Nonetheless  

 

QUICK TAKES: 
• Johnson v. Maker Ecosystem Growth Holdings, Inc., No. 20-CV-02569-MMC (N.D. Calif. Sep. 25, 2020) 

• Gaynor v. Nixon Peabody, No. 654451/2020 (Sup. Ct., NY Cty. Sep. 28, 2020) 

• Yturralde v. Merrill Lynch Pierce Fenner & Smith, Inc., FINRA ID No. 20-01210 (New York, NY, Sep. 

29, 2020) 

 

ARTICLES OF INTEREST: 

• MacCarthy, Mark, A Dispute Resolution Program for Social Media Companies, BROOKINGS 

INSTITUTE REPORT (Oct. 9, 2020) 

• Online Tools Rolled Out to Facilitate Expanded Use of Mediation to Resolve Civil Disputes, New York 

State Unified Court System (Sep. 29, 2020) 

• FINRA Is About To Make It MUCH Harder To Obtain Expungement – Part One, JDSupra (Oct. 7, 2020) 

• Morgan Stanley Fined US$60M Over Failed Hardware Oversight, Bloomberg News Wire (Oct. 8, 2020) 

• A Look at FINRA’s Proposed Fee Hikes, Financial Planning (Oct. 9, 2020) 

 

DID YOU KNOW? 

• Amended ICC Rules Go Into Effect January 1 

 

→ → → Click on “Download the Alert” for the full issue 

 

 
 

ANNOUNCING A MAJOR IMPROVEMENT TO THE ALERT WEBSITE. Back 

issues of the Securities Arbitration Commentator are now available free-of-charge via a 

searchable portal on the Alert’s Website. Past issues of this publication can be 

researched by several parameters, such as date ranges, key word(s), and article type 

https://secarbalert.com/search/
http://www.secarbalert.com/blog
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(Cases; Features; In Brief; Law Article Citations; Law Review Citations; News & 

Magazine Citations; and All). Try it out! Our thanks to SAC for providing the content. 

Next on the Website development agenda is adding a “Search Alert Back Issues” feature. 

return to top 

 

SQUIBS: IN-DEPTH ANALYSIS 

NO SURPRISE HERE: ARBITRATION COMES UP AT CONEY BARRETT 

CONFIRMATION HEARINGS. As we expected, arbitration came up at Judge Coney 

Barrett’s confirmation hearings. Also as expected, she declined to explain her past 

decisions. Recall that we reported in our SAA 2020-36E (Oct. 1) “Extra” on the few 

arbitration-related opinions we found (five Opinions – four of which she authored – and a 

unanimous unexplained Order) involving Judge Amy Coney Barrett of the Seventh 

Circuit, who was nominated  September 26 by the President to fill the open seat at the 

Supreme Court resulting from the passing of Justice Ruth Bader Ginsburg. Our high 

level take was: “Based on this very limited sampling, the jury is out on whether Judge 

Coney Barrett is pro-arbitration, although she certainly seems to lean that way. And the 

two cases involving FINRA’s arbitration forum resulted in wins for the Authority.”  

 

We Knew It! 

Whether arbitration would be raised at her confirmation hearings at the Senate Judiciary 

Committee remained to be seen. That’s no longer an open question, because Sen. 

Kamala Harris on October 14 queried Judge Coney Barrett on the topic. We present 

verbatim (with some editing for space) the discussion below from a transcript posted on 

the Senator’s Website: 

 

SEN. HARRIS: Thank you. As Senator Hirono mentioned yesterday in the 2018 case 

before the Supreme Court, a group of workers were denied overtime pay and joined 

together to file a lawsuit against their employer. The corporation argued that workers 

didn't have a right to go to court as a group and could only raise disputes in arbitration 

individually. Unlike a court proceeding, arbitration is private, the processes hidden from 

the public and generally cannot be reviewed for fairness by a court. And in many cases, 

people are forced to agree to arbitration if they want to get the job. 

 

In 2018, because of a forced arbitration clause, the workers could not go to a court to 

fight for overtime, and instead, were forced to fight for overtime pay behind closed doors 

in a private arbitration. 

 

Justice Ginsburg in dissent noted that the workers faced, “a Hobson’s choice except 

arbitration on their employers terms, or give up their jobs.” She went on to explain that 

“employees must have the capacity to act collectively in order to match their employers 

clout and setting terms and conditions of employment.” She urged the court to consider 

the, “extreme imbalance of power” in our nation's workplaces and avoid further 

undermining Congress's passage of labor laws to protect workers and place them on equal 

footing.  

 

https://www.whitehouse.gov/presidential-actions/president-donald-j-trump-announces-intent-nominate-judge-amy-coney-barrett-supreme-court-united-states/
https://www.harris.senate.gov/news/press-releases/harris-at-barrett-hearing-illegitimate-process-causing-great-harm
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Do you recognize Justice Ginsburg's point that there is an “extreme imbalance of power” 

between large corporations and individual workers?  

 

JUDGE CONEY BARRETT: Senator Harris, I'm going to give you the same answer 

that I gave you with respect to the sentence that you've quoted me from Chief Justice 

Roberts opinion in Shelby County that I just - I'm not going to engage in critiquing or 

embracing portions of opinions, especially opinions that have been recently decided and 

are contentious from the court. 

* * * 

SEN. HARRIS: And you know you have been on the bench a short time, but I'm going 

to just point out that I do believe and commentators have noted pattern of ruling against 

workers and in favor of corporations. For example, in … Wallace v. Grubhub Holdings, 

Inc. [, Nos. 19-1564 & 19-2156 (7th Cir. Aug. 4, 2020)], you ruled against delivery 

drivers seeking overtime pay, forcing them out of court and into private arbitration. 

 

Our Past Analysis of Grubhub 

We covered Grubhub in #36E. At issue was whether Federal Arbitration Act (“FAA”) 

section 1 exempted from the Act Grubhub drivers, who sometimes moved goods in 

interstate commerce. To review, it is hornbook law that the FAA enforces predispute 

arbitration agreements (“PDAA”) involving a hint of interstate commerce. Section 1 

however, has a carveout providing: “nothing herein contained shall apply to contracts of 

employment of seamen, railroad employees, or any other class of workers engaged in 

foreign or interstate commerce.”  

 

The unanimous Wallace Court rejected the drivers’ argument that the FAA section 1 

carveout covered workers moving goods that had in the past been transported in interstate 

commerce but who themselves did not regularly move goods or people in interstate 

commerce. Says Judge Coney Barrett’s Opinion: “Section 1 of the FAA carves out a 

narrow exception to the obligation of federal courts to enforce arbitration agreements. To 

show that they fall within this exception, the plaintiffs had to demonstrate that the 

interstate movement of goods is a central part of the job description of the class of 

workers to which they belong …. But to fall within the exemption, the workers must be 

connected not simply to the goods, but to the act of moving those goods across state or 

national borders.” 

(ed: *We’re not surprised that the topic came up or that the Judge declined to answer 

with specificity. **Video of the encounter can be found here. ***As usual, we chafe at the 

assumption that arbitration is unfair and that class action suits are a panacea.) 

return to top 

 

THAT WAS FAST! NFA IMPLEMENTS SEVERAL CHANGES TO ITS 

ARBITRATION PROGRAM, INCLUDING VIDEO HEARING AUTHORITY. 

PROCEDURAL CHANGES IMPACT PENDING CASES. We reported in SAA 

2020-34 (Sep. 9) that the National Futures Association (“NFA”) in early September 

filed with the Commodity Futures Trading Commission (“CFTC”) several proposed 

changes impacting its arbitration program. The changes became effective October 6. 

http://media.ca7.uscourts.gov/cgi-bin/rssExec.pl?Submit=Display&Path=Y2020/D08-04/C:19-1564:J:Barrett:aut:T:fnOp:N:2558401:S:0
http://media.ca7.uscourts.gov/cgi-bin/rssExec.pl?Submit=Display&Path=Y2020/D08-04/C:19-1564:J:Barrett:aut:T:fnOp:N:2558401:S:0
https://codes.findlaw.com/us/title-9-arbitration/9-usc-sect-1.html
https://www.harris.senate.gov/imo/media/video/No%20Information%20Available%20-%204_48_33%20PM%20-%205_08_00%20PM.mp4
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The NFA, which operates a dispute resolution forum, on September 3 filed with the 

CFTC several proposed changes to its Code of Arbitration and Member Arbitration 

Rules. The rule filing stated that the Association: “intends to increase the fees NFA 

charges in connection with administering arbitration claims as well as restructure the 

claim tiers to reflect the fact that claim amounts have substantially increased over the 

years. In addition, NFA is proposing several other amendments related to claims 

involving Members and Associates who withdraw their membership during the course of 

an arbitration proceeding, the rules regarding service of process and the rules that govern 

the time and place of hearings.” The Association on September 22 submitted a letter 

supplementing the proposed changes to: “include additional information on the reasons 

NFA amended the Code and Member Rules to provide the arbitration panel with the 

authority to order a virtual hearing in extraordinary circumstances and to provide a 

description of the procedures NFA has adopted to ensure that arbitration hearings 

conducted virtually will continue to provide a fair process for the parties.” 

 

Virtual Hearings Explanation 

We reported in #34 that in “extraordinary cases” the arbitrators are authorized: “to order 

the hearing take place on a virtual basis using an electronic online meeting provider with 

audio and/or video capabilities.” The explanation? The original September 3 proposal 

said: “Although these provisions of the Code and Member Rules give NFA's Secretary 

the sole discretion regarding the time and place of a hearing, they do not address whether 

the Secretary could order a hearing to take place virtually (e.g., via WebEx, Zoom, etc.).” 

The September 22 supplement adds details on new procedures: “Among other things, 

those procedures require NFA to use a well-known secure video-conferencing service 

and require that all parties participate in a demo of the video-conferencing system prior to 

the hearing. The demo will ensure that all participants are able to test the videoconference 

software to ensure they can appropriately use the system, including share exhibits and use 

breakout rooms. The procedures also require that the hearing panel reschedule the 

hearing or find other acceptable methods for conducting the hearing if the video-

conferencing system fails or is not working properly for any of the participants during the 

scheduled hearing. Additionally, the procedures outline the methods NFA has adopted to 

ensure the security of exhibits. NFA will monitor the effectiveness of these procedures 

and make any necessary changes.” 

 

Rule Changes Went Into Effect October 6 

For details on the other changes we refer readers to #34, where we analyzed the planned 

amendments. Our Squib left off with word that NFA was invoking the “ten-day” 

provision of Section 17(j) of the Commodity Exchange Act and planned to : “issue a 

Notice to Members establishing an effective date for this proposal as early as ten days 

after receipt of this submission by the Commission unless NFA is notified that the 

Commission has determined to review the proposal for approval.” That shoe dropped 

October 6 with publication of Notice to Members I-20-36, establishing immediate 

effectiveness. The procedural changes impact pending cases, while the fee increases are 

effective for cases filed on and after October 6. 

http://www.nfa.futures.org/
http://www.nfa.futures.org/NFA-arbitration-mediation/index.HTML
https://www.nfa.futures.org/news/PDF/CFTC/090320-Code-of-Arbitration-and-Member-Arb-Rules.pdf
https://www.nfa.futures.org/news/PDF/CFTC/092220-AMENDED-Code-Arbitration-Member-Arb-Rules.pdf
https://www.nfa.futures.org/news/newsNotice.asp?ArticleID=5288
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(ed: *Interesting that the NFA went with a hybrid of immediate (procedural) and 

prospective (fees) effectiveness. **This proposal rocketed through the approval process! 

***We continue to think FINRA should similarly amend its rules to expressly authorize 

arbitrators to order virtual “regular” hearings, for the reasons NFA articulates. As 

reported in the “Did You Know” section of this Alert, the International Chamber of 

Commerce recently amended its Rules along those lines.) 

return to top 

 

THE NINTH CIRCUIT KEEPS PUMPING OUT ARBITRATION-RELATED 

OPINIONS: THIS ONE A SPLIT DECISION AFFIRMING DENIAL OF A 

MOTION TO COMPEL ARBITRATION. From our vantage point, the Ninth Circuit 

has been busy lately issuing arbitration-related decisions. The latest entry is Revitch v. 

DIRECTV, LLC, No. 18-16823 (9th Cir. Sep. 30, 2020), where a divided Court 

declines to disturb the District Court’s denial of DIRECTV’s Motion to compel 

arbitration of a putative Telephone Consumer Protection Act (“TCPA”) class action. 

The holding appears to us to be one of first impression or at least very rare. What 

happened? When the lead Plaintiff signed up with AT&T Mobility cell phone service in 

2011, he agreed to a predispute arbitration agreement (“PDAA”) that included 

“affiliates.” In 2015, the carrier became affiliated with satellite TV provider DIRECTV 

(DIRECTV was acquired by AT&T, Inc., which thus became the parent of DIRECTV 

and AT&T Mobility). A dispute eventually arose in 2018, with the consumer 

commencing a class action against DIRECTV for TCPA violations, and the latter seeking 

to compel arbitration. The District Court declined to compel arbitration and this appeal 

ensued.  

 

Majority: Look to Parties’ Intentions When Contract Was Formed 

The majority applies California law requiring that a contract: “be interpreted as to give 

effect to the mutual intention of the parties as it existed at the time of contracting.” The 

result based on the facts here? “Had the wireless services agreement stated that ‘AT&T’ 

refers to ‘any affiliates, both present and future,’ we might arrive at a different 

conclusion. However, absent this or similar forward-looking language, we are convinced 

that the agreement does not cover entities that became affiliated with AT&T Mobility 

years after the contract was signed in an unrelated corporate acquisition.” To hold, 

otherwise, the majority holds, would produce an “absurd” result. What is that absurd 

result? The majority explains: “Under this reading, Revitch would be forced to arbitrate 

any dispute with any corporate entity that happened to be acquired by AT&T, Inc., even 

if neither the entity nor the dispute has anything to do with providing wireless services to 

Revitch -- and even if the entity becomes an affiliate years or even decades in the future.” 

 

Mey Rejected; Lamp Plus Distinguished 

Readers may recall that we reported in SAA 2020-32 (Aug. 26) on Mey v. DIRECTV 

LLC, No. 18-1534 (4th Cir. Aug. 7, 2020), a case involving essentially identical facts. 

There, the Fourth Circuit majority held that: “Mey formed an agreement to arbitrate with 

DIRECTV and that this dispute fits within the broad scope of that agreement, construed, 

as it must be, to favor arbitration.” The Revitch majority rejects the Fourth Circuit’s 

https://iccwbo.org/dispute-resolution-services/icc-international-court-arbitration/
https://iccwbo.org/dispute-resolution-services/icc-international-court-arbitration/
https://cases.justia.com/federal/appellate-courts/ca9/18-16823/18-16823-2020-09-30.pdf?ts=1601485476
https://cases.justia.com/federal/appellate-courts/ca9/18-16823/18-16823-2020-09-30.pdf?ts=1601485476
https://buckleyfirm.com/sites/default/files/Buckley%20InfoBytes%20-%20Mey%20v.%20DirectTV%2C%20LLC%20et%20al%20-%20Fourth%20Circuit%20Opinion%202020.08.07.pdf
https://buckleyfirm.com/sites/default/files/Buckley%20InfoBytes%20-%20Mey%20v.%20DirectTV%2C%20LLC%20et%20al%20-%20Fourth%20Circuit%20Opinion%202020.08.07.pdf
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reasoning, while recognizing that it is opening a Circuit Court split. And what of Lamps 

Plus, Inc. v. Varela, 139 S. Ct. 1407 (2019), “where the Court held that the FAA 

preempts California’s contra proferentem rule -- requiring ambiguities in a contract to be 

construed against the drafter -- when the rule is used ‘to impose class arbitration in the 

absence of the parties’ consent”? Says the majority: “DIRECTV fails to show that 

California’s absurd-results canon disfavors arbitration agreements compared to other 

contracts. The FAA’s savings clause was intended to ‘make arbitration agreements as 

enforceable as other contracts, but not more so.’ Accordingly, we are not persuaded that 

the FAA preempts California’s rule requiring that courts interpret contracts to avoid 

absurd results” (footnote and citation omitted). 

 

Concurring & Dissenting Opinions 

Concurring, Judge O’Scannlain, who authored the majority Opinion, wrote a separate 

concurring Opinion as well, “to expand upon the issue of contract scope, as distinguished 

from contract formation.” Says Judge O’Scannlain: “Even if we consider the question 

under the rubric of scope, I respectfully suggest that we would still affirm the denial of 

the motion to compel arbitration based on the express language of the Federal Arbitration 

Act … itself. The dispute between DIRECTV and Revitch in this case simply does not 

‘aris[e] out of’ Revitch’s contract with AT&T Mobility.” Judge Bennett dissents, 

agreeing with the Fourth Circuit’s reasoning in Mey: “Nothing in the arbitration clause or 

in the dictionary definition of the word ‘affiliate’ confers any type of temporal scope to 

the term so that ‘affiliates’ should be read to refer only to present affiliate” (emphasis in 

original). 

(ed: *While this creates yet another arbitration-related split, we think this issue is a bit 

too one-off to garner attention from SCOTUS. **Our thanks to Editorial Board Member 

Peter Boutin, Esq., of Keesal, Young & Logan, for alerting us to this case.) 

return to top 

 

 

SHORT BRIEFS: CONCISE NEWS YOU NEED TO KNOW 

REMINDER: COMMENTS DUE OCTOBER 22 ON FINRA RULE FILING 

CREATING A SPECIAL EXPUNGEMENT PANEL. Just a gentle reminder that 

comments are due October 22 on SR-FINRA-2020-030, Proposed Amendments to the 

Codes of Arbitration Procedure Relating to Requests to Expunge Customer Dispute 

Information, Including Creating a Special Arbitrator Roster to Decide Certain 

Expungement Requests. As discussed in SAAs 2020-37 (Oct. 7) & -36 (Sep. 23): “The 

proposed rule change would amend the Codes to: “(1) impose requirements on 

expungement requests (a) filed during an investment-related, customer initiated 

arbitration (‘customer arbitration’) by an associated person, or by a party to the customer 

arbitration on-behalf-of an associated person (‘on-behalf-of request’), or (b) filed by an 

associated person separate from a customer arbitration (‘straight-in request’); (2) 

establish a roster of arbitrators with enhanced training and experience from which a 

three-person panel would be randomly selected to decide straight-in requests; (3) 

establish procedural requirements for expungement hearings; and (4) codify and update 

the best practices of the Notice to Arbitrators and Parties on Expanded Expungement 

https://www.supremecourt.gov/opinions/18pdf/17-988_n6io.pdf
https://www.supremecourt.gov/opinions/18pdf/17-988_n6io.pdf
https://www.finra.org/sites/default/files/2020-09/SR-FINRA-2020-030.pdf
https://www.finra.org/arbitration-mediation/notice-arbitrators-and-parties-expanded-expungement-guidance
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Guidance (Guidance) that arbitrators and parties must follow. In addition, the proposed 

rule change would amend the Customer Code to specify procedures for requesting 

expungement of customer dispute information arising from simplified arbitrations. The 

proposed rule change would also amend the Codes to establish requirements for notifying 

state securities regulators and customers of expungement requests” (footnote omitted). At 

press time there were just few comments, but that will change as the due date approaches. 

(ed: *The SEC published the proposed rule in the Federal Register on October 1 (Vol. 85, 

No. 191, P. 62142). **File comments at https://www.sec.gov/cgi-bin/ruling-comments or 

send an email to rule-comments@sec.gov. Please include “File Number SR–FINRA–

2020–030” on the subject line. ***Check here for comments.)    

return to top 

 

FINRA SEEKS FEE INCREASES; DISPUTE RESOLUTION FEES NOT 

IMPACTED. FINRA on October 2 filed with the SEC SR-FINRA-2020-032, Proposed 

Rule Change to Adjust FINRA Fees to Provide Sustainable Funding for FINRA’s 

Regulatory Mission, that would raise various fees – but not dispute resolution ones – by 

more than $220 million across the board over a two-year period starting in 2022. As 

explained in an accompanying blog post, Funding FINRA’s Mission: “To help support 

this expanding regulatory mission and manage our budgetary deficits, FINRA has relied 

on our reserves, which originally derived from the sale of Nasdaq. From 2010 through 

2019, FINRA used over $600 million of reserves to defer fee increases. On average, this 

support amounted to 6.6% of FINRA’s operating budget per year. Leveraging these 

funds, while prudent in the short term, obviously is not sustainable over the long term 

given the finite amount of available capital.” The rule filing notes that the Authority: “has 

not increased its core regulatory fees materially since 2010 and has not raised these fees 

at all since 2013.” 

(ed: *The filing seeks immediate effectiveness, although we are certain there will be 

comments galore. **Comments will be due 21 days after Federal Register publication. 

They can be filed now at http://www.sec.gov/rules/sro.shtml or by an e-mail to rule-

comments@sec.gov (include “File Number SR-FINRA-2020-032” in the subject line). 

***While dispute resolution fees are not being increased, the forum is mentioned several 

times in footnotes, such as: “The services covered by these fees currently include initial 

and annual member registrations, qualification examinations, reviews of corporate 

filings, review of advertisements and disclosures, and transparency and dispute 

resolution services. While each of these services has unique attributes, fees for these 

services generally are based on the use of a particular service.”) 

return to top 

 

AAA TO HOLD FREE WEBINAR ON VIRTUAL MEDIATION. The American 

Arbitration Association (“AAA”) will be conducting a free interactive Webinar, Virtual 

Employment Mediation: People, Platforms & Processes on October 29. The 75-minute 

program is geared toward: “lawyers, clients and mediators desiring to master their 

mediation advocacy, client relations, and overall effectiveness with remote mediation and 

those generally interested in the field of client-focused employment mediation.” The 

Webinar will be moderated by Harold Coleman, Jr., Esq. – AAA Senior Vice President 

https://www.finra.org/arbitration-mediation/notice-arbitrators-and-parties-expanded-expungement-guidance
https://www.govinfo.gov/content/pkg/FR-2020-10-01/pdf/2020-21660.pdf
https://www.sec.gov/cgi-bin/ruling-comments
mailto:rule-comments@sec.gov
https://www.sec.gov/comments/sr-finra-2020-030/srfinra2020030.htm
https://www.finra.org/sites/default/files/2020-10/SR-FINRA-2020-032.pdf
https://www.finra.org/media-center/blog/funding-finras-mission
http://www.sec.gov/rules/sro.shtml
mailto:rule-comments@sec.gov
mailto:rule-comments@sec.gov
https://go.adr.org/index.php/email/emailWebview
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and Mediator (San Diego, CA). Serving as faculty are: Debra DuPree, Psy.D. – 

Mediator, Relationships at Work (San Diego, CA); Michele Gomez – AAA Manager of 

ADR Services, Labor, Employment & Elections (Providence, RI); and Michael Leech, 

Esq. – Mediator, Arbitrator, Talk Sense Mediation (Philadelphia, PA). Registration is 

free and may be done online. No CLE is being offered. 

(ed: *The live webinar will take place from 4:00 to 5:15 pm Eastern. **For further info 

contact Maggie Lalowski at LalowskiM@adr.org or 212-484-3283.)   

return to top 

 

REMINDER: REVISED LONDON COURT OF INTERNATIONAL 

ARBITRATION RULES WENT INTO EFFECT OCTOBER 1. As reported in SAA 

2020-32 (Aug. 26) the London Court of International Arbitration (“LCIA”) updated its 

arbitration rules, effective for cases filed on and after October 1, 2020. These are the key 

changes, according to a Press Release: “Additional tools allowing arbitrators to expedite 

proceedings, including by introducing an explicit reference to the possibility of early 

dismissal determination; refinement and expansion of the provisions accommodating the 

use of virtual hearings, also supporting arbitrations taking place in the new normal; 

confirming the primacy of electronic communication with the LCIA and in the 

arbitration, as well as confirming the facilitation of electronically signed awards; 

inclusion of explicit provisions addressing the role of tribunal secretaries; broadening of 

LCIA Court and Tribunal power to order consolidation and concurrent conduct of 

arbitrations; explicit consideration of data protection and regulatory issues.” The 

mediation rules were also amended effective October 1. 

(ed: The financial services and banking sector represented 32% of the 406 LCIA cases 

administered in 2019, according to its Annual Casework Report. The 22-page Report is 

an excellent resource.)   

return to top 

 

CALIFORNIA CREATES ITS OWN VERSION OF THE CFPB; CARVEOUT 

FOR SEC AND FEDERAL PREEMPTION AND NO MENTION OF 

ARBITRATION. California Governor Gavin Newsom on September 25 signed into 

law the California Consumer Financial Protection Law (“CCFPL”), which effectively 

creates the State’s version of the federal Consumer Financial Protection Bureau. The 

most recent legislative analysis states: “This bill seeks to reorganize and rename the 

Department of Business Oversight (DBO), to clarify DBO’s authority to enforce 

provisions of the federal Dodd-Frank Wall Street Consumer Financial Protection Act of 

2010 over existing licensees, to protect consumers from unlawful, unfair, deceptive, or 

abusive acts or practices, and to expand DBO’s jurisdiction to cover currently unlicensed 

persons that offer or provide consumer financial products and services in California.” As 

for potential federal preemption, the CCFPL expressly carves out from coverage 

“services relating to securities provided by a person regulated by the Securities Exchange 

Commission or a person regulated by a state securities commission, but only to the extent 

that such person acts in a regulated capacity .…” And an overarching provision in section 

90005(f) states that the definition of  “covered person” applies “to the extent not 

https://www.aaaeducation.org/courses/register?id=37960
mailto:LalowskiM@adr.org
https://www.lcia.org/
https://www.lcia.org/Dispute_Resolution_Services/lcia-arbitration-rules-2020.aspx
https://www.lcia.org/lcia-rules-update-2020.aspx
https://www.lcia.org/Dispute_Resolution_Services/lcia_mediation_rules_2020.aspx
http://www.lcia.org/media/download.aspx?MediaId=816
http://leginfo.legislature.ca.gov/faces/billTextClient.xhtml?bill_id=201920200AB1864
../Downloads/201920200AB1864_Senate%20Floor%20Analyses_.pdf
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preempted by federal law….” There is also no mention whatsoever of arbitration. The 

new law is effective January 1, 2021. 

(ed: *Odd that FINRA is not mentioned, but the carveout for SEC-regulated entities likely 

embraces those the Authority regulates. **While we eschew a detailed analysis, the Alert 

recommends these resources: CFPB California Style: The California Consumer Financial 

Protection Law Brings More Providers of Consumer Financial Products and Services Into 

the Regulatory Tent, Morrison Foerster Client Alert (Sep. 1, 2020); California's Mini-

CFPB: Its Powers and Enforcement Implications, Stroock Special Bulletin (Sep. 9, 

2020).) 

return to top 

 

FIRST CIRCUIT “UNVACATES” AWARD: ARBITRATOR DID NOT EXCEED 

AUTHORITY. We love it when cases we’ve covered resurface in the future. Such is 

Axia Netmedia Corp. v. Mass. Technology Park Corp., 889 F.3d 1 (1st Cir. 2018), a case 

we analyzed in a “Did You Know?” in SAA 2018-18 (May 9). In Axia I, a unanimous 

First Circuit Panel -- that included retired Associate Supreme Court Justice David H. 

Souter sitting by designation -- held that a predispute arbitration agreement (“PDAA”) 

empowered the District Court to issue a preliminary injunction in aid of arbitration. The 

PDAA in question provided that the Parties “agree to continue performing their 

respective obligations under the Agreement (including the Wholesale Customer contracts 

and SLAs) while the dispute is being resolved unless and until such obligations are 

terminated or expire in accordance with the provisions of this Agreement…” Curious as 

to what happened thereafter? The Arbitrator issued an Award finding that MTC had 

materially breached the underlying contract .… and accordingly, that the guaranty 

agreement was void for failure of consideration.” The District Court for the District of 

Massachusetts vacated that part of the Award as being in excess of the Arbitrator’s 

authority. On appeal, a different First Circuit Panel unanimously “unvacates” the Award 

in Axia II, No. 19-1649 (Aug. 31, 2020). Says the Court: “In short, this is not a case 

where the arbitrator ‘ignore[d] the contract and simply dispense[d] “his own brand of 

industrial justice.’” To the contrary, the arbitration award is grounded in the record and 

the parties' agreement. The arbitrator did not exceed the scope of his powers under 

section 10(a)(4) of the FAA. Accordingly, we reverse the district court's ruling and 

remand the case with instructions to enter a judgment confirming the arbitration award” 

(citations omitted). 

(ed: This case had a very complex set of facts, and we think the Court was right not to 

second-guess the Arbitrator.) 

return to top 

 

BASICALLY UNANIMOUS NINTH CIRCUIT: “CLEAR AND 

UNMISTAKABLE” DELEGATION STANDARD APPLIES IN LABOR 

ARBITRATION, TOO. We normally don’t cover labor arbitration cases, but every rule 

has its exception. It is well-established that questions of arbitrability in non-labor cases 

are for the court, absent “clear and unmistakable” evidence that the parties intended to 

delegate such issues to arbitrators (see, for example, First Options of Chicago, Inc. v. 

Kaplan, 514 U.S. 938 (1995)). Up to now, the rule in the Ninth Circuit was different for 

https://www.mofo.com/resources/insights/200901-cfpb-california-consumer-financial-protection-law.html
https://www.mofo.com/resources/insights/200901-cfpb-california-consumer-financial-protection-law.html
https://www.mofo.com/resources/insights/200901-cfpb-california-consumer-financial-protection-law.html
https://www.mofo.com/resources/insights/200901-cfpb-california-consumer-financial-protection-law.html
https://www.stroock.com/news-and-insights/californias-mini-cfpb-its-powers-and-enforcement-implications
https://www.stroock.com/news-and-insights/californias-mini-cfpb-its-powers-and-enforcement-implications
http://media.ca1.uscourts.gov/pdf.opinions/17-1607P-01A.pdf
https://www.oyez.org/justices/david_h_souter
https://www.oyez.org/justices/david_h_souter
http://media.ca1.uscourts.gov/pdf.opinions/19-1649P-01A.pdf
https://supreme.justia.com/cases/federal/us/514/938/
https://supreme.justia.com/cases/federal/us/514/938/
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labor cases, where arbitrators could decide arbitrability under a broad arbitration clause 

(see, for example, United Bhd. of Carpenters & Joiners of Am., Local No. 1780 v. Desert 

Palace, Inc., 94 F.3d 1308 (9th Cir. 1996)). That’s no longer the case, as the Ninth 

Circuit has held in a case of first impression in SEIU Local 121RN v. Los Robles 

Regional Medical Center, No. 19-55185 (9th Cir. Sep. 18, 2020), that the First Options 

standard applies as well in labor arbitration. Why? Says the majority: “After Desert 

Palace, the Supreme Court expressly rejected the notion that labor arbitration disputes 

should be analyzed differently than commercial arbitration disputes. See Granite Rock 

Co. v. Int’l Bhd. of Teamsters, 561 U.S. 287, 300–01 (2010) …. Since then, our court has 

not meaningfully considered whether Desert Palace’s rationale holds after Granite Rock. 

We do so now. Because the rationale in Desert Palace is ‘clearly irreconcilable with the 

reasoning or theory of intervening higher authority’ (i.e., Granite Rock), we are not 

bound by Desert Palace.” Applying this standard to the Collective Bargaining 

Agreement’s (“CBA”) arbitration clause, the Court finds the following language 

insufficient to meet the “clear and unmistakable” standard: “[A]n arbitrator is tasked with 

resolving any ‘dispute or disagreement involving the interpretation, application or 

compliance with specific provisions of [the CBA].’”  

(ed: *Judge Lee dissents: “… I do not believe that Granite Rock ‘undercut the theory or 

reasoning underlying the prior circuit precedent in such a way that the cases are clearly 

irreconcilable.’ … So I believe that Desert Palace should still stand, even if it teeters on a 

flawed foundation. **We imagine labor arbitrators will not be happy with this diminution 

of their authority.) 

return to top 

 

FINRA AWARD CONFIRMED, BUT A CAUTIONARY TALE ON 

ARBITRATOR CONDUCT NONETHELESS. Sanduski v. Charles Schwab & Co, 

Inc., No. 2:19-cv-01340-JAD-BNW (D. Nev. August 20, 2020), at first blush is a run-of-

the-mill effort to vacate a FINRA Award, in this case in favor of the firm’s effort to 

collect on a debit balance. Like most attacks on arbitration Awards it failed, but the facts 

and verbiage of the Opinion offer a cautionary tale for Arbitrators. One ground for the 

Petition to vacate the $418,000+ Award was that one of the Arbitrators had impropriate 

contact at the hearings with Schwab’s expert, constituting bias under Federal Arbitration 

Act section 10(a)(2). What happened? Says the Opinion: “The specter of impropriety 

surfaced at the hearing's close. After argument ceased and the parties filed out, one of 

Charles Schwab's experts said ‘see you next week’ to Arbitrator  Grinnell. Though 

Grinnell did not respond to or acknowledge the statement, the parties agree this was 

likely a reference to Grinnell's empanelment on a second Charles Schwab arbitration, 

which would involve that same expert witness. After Grinnell made her decision and 

learned that she would not be involved in writing the order, Grinnell left the arbitration 

and called a car for the airport. Noticing that a different Charles Schwab expert witness 

was also going to the airport, Grinnell chose to share a ride. Grinnell warned the expert 

that she could not discuss the preceding arbitration and they chatted exclusively about 

living in Phoenix” (footnotes omitted). District Judge Jennifer A. Dorsey rejects the 

challenge, finding that the interactions were trivial and not likely to impact the 

Arbitrator’s impartiality: “Charles Schwab's expert's acknowledgement that he would see 

https://law.justia.com/cases/federal/appellate-courts/F3/94/1308/602116/
https://law.justia.com/cases/federal/appellate-courts/F3/94/1308/602116/
https://cdn.ca9.uscourts.gov/datastore/opinions/2020/09/18/19-55185.pdf
https://cdn.ca9.uscourts.gov/datastore/opinions/2020/09/18/19-55185.pdf
https://www.supremecourt.gov/opinions/09pdf/08-1214.pdf
https://www.supremecourt.gov/opinions/09pdf/08-1214.pdf
https://casetext.com/case/sanduski-v-charles-schwab-co
https://casetext.com/case/sanduski-v-charles-schwab-co
https://www.finra.org/sites/default/files/aao_documents/18-01513.pdf
https://codes.findlaw.com/us/title-9-arbitration/9-usc-sect-10.html
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Grinnell in a subsequent hearing, and Grinnell's choice to share a ride to the airport with 

another Charles Schwab expert after entering her decision in this matter, are the type of 

‘attenuated’ and ‘insubstantial connections between a party and an arbitrator’ that the 

Ninth Circuit rejects as grounds for vacatur. Indeed, the passing communication between 

Grinnell and Charles Schwab's experts -- the majority of which took place after a 

decision had already been made -- evince merely the ‘trivial’ contact any arbitrator might 

have with a recurring, corporate defendant. The Ninth Circuit consistently denies vacatur 

in alleged-partiality cases where arbitrators and parties have far more substantial 

contacts” (footnotes omitted). 

(ed: *While the effort to vacate was denied, the Court was clearly troubled by the 

Arbitrator’s conduct, terming it “perhaps inappropriate.” All three Panel members 

commented on it in a “Post-Award Discussion” section in the Award. **AAA and FINRA 

train arbitrators to avoid these situations. ***The Court was untroubled that, due to a 

family emergency, an arbitrator participated virtually in a hearing.) 

return to top 

 

QUICK TAKES: CASES AND AWARDS WORTH READING 

Johnson v. Maker Ecosystem Growth Holdings, Inc., No. 20-CV-02569-MMC (N.D. 

Calif. Sep. 25, 2020): An investor’s suit against digital currency platform Maker was 

compelled to arbitration at the AAA by virtue of the PDAA contained in the “clickwrap” 

signup agreement’s Terms of Service. Also, “the arbitration clause incorporates the AAA 

rules, and, pursuant to those rules, ‘the arbitrability of any claim’ is delegated to the 

arbitrator.” 

 

Gaynor v. Nixon Peabody, No. 654451/2020 (Sup. Ct., NY Cty. Sep. 28, 2020): Under 

the AAA’s Commercial Arbitration Rules, a dispute over compliance with the mediation 

requirement of a med-arb clause is delegated to the Arbitrator, “regardless of whether the 

FAA or New York law applies.” (ed: Email us at Help@SecArbAlert.com for a copy. Our 

thanks to Editorial Advisory Board member Peter Boutin, Esq., of Keesal, Young & 

Logan, for alerting us to this decision.) 

 

Yturralde v. Merrill Lynch Pierce Fenner & Smith, Inc., FINRA ID No. 20-01210 

(New York, NY, Sep. 29, 2020): An Arbitrator dismisses without a hearing a broker's 

request for reform his Form U-5 on the ground that the claim violates the Six-Year 

Eligibility Rule. The Arbitrator explains: “Claimant’s argument that the ubiquitousness of 

the internet and FINRA’s 2016 amendment to Rule 2210 requiring member firms to 

provide a link to Claimant’s BrokerCheck® Report on their websites is unavailing.... The 

fact that Claimant’s BrokerCheck® Report may be more readily available, available to a 

wider audience and/or available for a longer period of time does not change the fact that 

Claimant’s Form U5 and corresponding BrokerCheck® Report were publicly available in 

February of 2009. Accordingly, more than six years have elapsed from the occurrence or 

event giving rise to the claim and the Motion to Dismiss under FINRA Rule 13206(a) is 

granted.” Submitted by Harry Jacobowitz, Esq. He can be reached at 

harryjacobowitz@optimum.net. 

return to top 

https://www.scribd.com/document/477931323/Maker-v-Peter-Johnson
mailto:Help@SecArbAlert.com
https://www.finra.org/sites/default/files/aao_documents/20-01210.pdf
mailto:harryjacobowitz@optimum.net


12 

 

 

 

 

ARTICLES OF INTEREST: RECENT NEWS FROM THE ADR FRONT 

 

MacCarthy, Mark, A Dispute Resolution Program for Social Media Companies, 

BROOKINGS INSTITUTE REPORT (Oct. 9, 2020): “New ideas for digital governance are 

most urgent in addressing the information disorder within the social medial industry, 

including the hate speech and disinformation present on the largest platforms…. An 

appealing alternative starts with mandated transparency and accountability rules that 

require disclosure of content standards and follow through. As a baseline, this informs the 

public and forces social media companies to act consistently with their own rules. But 

this idea faces an insurmountable enforcement problem. How could a government agency 

enforce consistency without analyzing content decisions -- and thereby increasing the 

very real and present danger of partisan abuse of regulatory authority? A non-

governmental regulator supervised by a government agency might provide a way out of 

this enforcement dilemma. The Financial Industry Regulatory Authority (FINRA), the 

self-regulatory organization established to oversee broker-dealers, provides one model.” 

 

Online Tools Rolled Out to Facilitate Expanded Use of Mediation to Resolve Civil 

Disputes, New York State Unified Court System (Sep. 29, 2020): “The court system’s 

Office of Alternative Dispute Resolution (ADR) has rolled out three online tools to 

encourage the use of mediation: a statewide mediator directory, 

http://ww2.nycourts.gov/ip/adr/MedDirectory.shtml to assist litigants, court staff and 

others in locating a court-approved mediator; a statewide mediator application, 

http://ww2.nycourts.gov/ip/adr/Application.shtml that qualified mediators can use to join 

mediator rosters in trial courts across the state; and an online post-mediation survey, 

giving participants in a mediation the opportunity to evaluate the quality of the mediation 

services offered.” (ed: no link was provided for survey form.) 

 

FINRA Is About To Make It MUCH Harder To Obtain Expungement – Part One, 

JDSupra (Oct. 7, 2020): “The year 2020 has given us yet another reason to utter the 

phrase, ‘I remember the good old days.’ About two weeks ago, FINRA finally submitted 

sweeping and significant proposed rule changes to the SEC that, once approved in the 

next few months, will make it much, much harder to expunge customer dispute 

disclosures.” 

 

Morgan Stanley Fined US$60M Over Failed Hardware Oversight, Bloomberg News 

Wire (Oct. 8, 2020): “Morgan Stanley agreed to pay US$60 million to settle accusations 

that the bank didn’t properly handle the decommissioning of data centres tied to its 

wealth-management business, the Office of the Comptroller of the Currency said in a 

Thursday statement. The lender ‘failed to effectively assess or address risks associated 

with decommissioning its hardware,’ including improper assessment of the risks of 

subcontracting the work and failing to keep appropriate tabs on customer data stored on 

obsolete devices, the regulator said. The fine doesn’t come with additional business 

restrictions.” 

 

https://www.brookings.edu/research/a-dispute-resolution-program-for-social-media-companies/
https://www.nycourts.gov/LegacyPDFS/press/pdfs/PR20_42.pdf
https://www.nycourts.gov/LegacyPDFS/press/pdfs/PR20_42.pdf
http://ww2.nycourts.gov/ip/adr/MedDirectory.shtml
http://ww2.nycourts.gov/ip/adr/Application.shtml
https://www.jdsupra.com/legalnews/finra-is-about-to-make-it-much-harder-76775/
https://www.bnnbloomberg.ca/morgan-stanley-fined-us-60m-over-failed-hardware-oversight-1.1505641#:~:text=Morgan%20Stanley%20agreed%20to%20pay,said%20in%20a%20Thursday%20statement.
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A Look at FINRA’s Proposed Fee Hikes, Financial Planning (Oct. 9, 2020): “FINRA 

will raise five of its membership fees in an attempt to cut annual losses, according to a 

regulatory filing the regulator filed with the SEC earlier this month. The organization’s 

costs have exceeded its expenses for most of the last decade, and it’s pulled 

approximately $650 million from its investment portfolio -- otherwise known as its 

financial reserves -- since 2010, according to FINRA. The proposed fee increases, which 

would be fully implemented in 2024, would generate an additional $225 million per year 

for the self-regulatory organization.” 

return to top 

 

DID YOU KNOW? 

AMENDED ICC RULES GO INTO EFFECT JANUARY 1. The International 

Chamber of Commerce (“ICC”) on October 10 announced that its Rules of Arbitration 

have been amended effective January 1, 2021. The last revision took place in 2017. The 

October 9 Herbert, Smith Freehills LLP Blog has a comprehensive analysis of the 

changes. One amendment that got our attention is in Article 26.1: “The arbitral tribunal 

may decide, after consulting the parties, and on the basis of the relevant facts and 

circumstances of the case, that any hearing will be conducted by physical attendance or 

remotely by videoconference, telephone or other appropriate means of communication.” 

2019 Dispute Resolution Statistics, which is available for downloading at 

https://iccwbo.org/publication/icc-dispute-resolution-statistics/, states: “Sectors related to 

general trade and distribution, industrial equipment and services, financing and 

insurance, health/pharmaceuticals and cosmetics, telecoms and specialised [sic] 

technologies and transportation range between 4% to 7% of the [869] new cases” 

(emphasis added).  

return to top 
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https://www.financial-planning.com/news/finra-proposes-fee-increases-for-broker-dealers
https://iccwbo.org/dispute-resolution-services/icc-international-court-arbitration/
https://iccwbo.org/dispute-resolution-services/icc-international-court-arbitration/
https://iccwbo.org/media-wall/news-speeches/icc-unveils-revised-rules-of-arbitration/
https://iccwbo.org/dispute-resolution-services/arbitration/rules-of-arbitration/rules-of-arbitration-2021/
https://hsfnotes.com/arbitration/2020/10/09/the-new-icc-rules-2021-what-you-need-to-know/
https://iccwbo.org/dispute-resolution-services/arbitration/rules-of-arbitration/rules-of-arbitration-2021/#article_26
https://iccwbo.org/publication/icc-dispute-resolution-statistics/
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